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DECI S| ON AND ORDER ON RENMAND

This matter arises under pertinent provisions of the Davis-
Bacon Act (“DBA’), as anended, 40 U.S.C. 88 276a-276a-7, 276¢c, the
Contract Wrk Hours and Safety Standards Act (“CWHSSA’), as
anended, 40 U. S.C. 88 327-332, and the regul ations promul gated
t hereunder and contained at 29 CF. R Parts 5 and 6. Pursuant to 29
CFR 88 5 11(b)(2), 5.12(b)(1) (21994), Bill J. Copeland (the
“Prime Contractor” or “Respondent”), has tinmely requested an
adm nistrative hearing to review the findings of the Regional
Adm nistrator, United States Departnent of Labor, Enploynent
St andar ds Adm ni strati on, Wage and Hour Di vi si on (the
“Adm ni strator”), as contained in a |letter dated March 28, 1995.
This matter was assigned to the undersigned Adm nistrative Law
Judge on Septenber 17, 1996, for the purpose of conducting a forma
heari ng.

PROCEDURAL HI STORY

The fol |l owi ng procedural history of this matter can be derived
fromthe record as currently constituted. Were possible, citations
to the record have been included.?

In Septenber of 1991, the Prine Contractor was awarded two
construction contracts by the United States Departnment of
Agriculture, National Forest Service. (GX-A; GX-B). Both contracts
were for construction/reconstruction projects to be perfornmed in
the San Bernardi no Nati onal Forest. (GX-A; GX-B). These contracts,
whi ch i ncorporated provisions of the DBA and CWNHSSA, required that
wor k commence on Cctober 22, 1991, and October 23, 1991. (GX-A, GX-
B). Wrk on one contract was to be conpleted within 213 days, while
work on the other was to be conpleted within 120 days. (GX-A at 2;
GX-B at 2).

As early as March of 1992, the Wage and Hour Division (“WHD")
recei ved several conplaints from persons alleging that they were
enpl oyees of Prinme Contractor, working on the aforenentioned
projects. (GX-T through GX-Z;, GX-1) Therein, said individuals
all eged that they were not being paid the prevailing wage rate as
required by the DBA. (GX-T through GX-Z; GX-1) Based upon these

"Thefollowing abbreviationswill be utilized herein: TR1for thetranscript of thepre-hearing
conference, TR2 for the transcript of the formal hearing, RX for Respondents Exhibits, PX for
Complainant’s Exhibits, GX for Govenment’s Exhibit, GR for Government’s Response to Show
Cause Order, MSD for Contractors Motion for Summary Decision, MD for Contractors Motion to
Dismiss and AMSD for Contractors Amended Motion for Summary Decision.
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al | egati ons, WHD undert ook an i nvestigati on of Prinme Contractor and
the contracts in question.

In a letter dated July 10, 1992, and addressed to the USDA,
WHD indicated that they had conducted their investigation and
determ ned that DBA violations had occurred. (GX-M As such, WHD
requested that $37,635.00 in funds otherwise due to Prine
Contractor under the contract be withheld pursuant to 29 CF. R 8§
5.9. (GX-M see also 29 CF.R 8 5.9 (1994)) It was al so suggested
that an additional $270.00 be withheld as |iquidated danmages
resulting from alleged CWHSSA overtine violations. (GX-M In a
nmeeti ng conducted on July 13, 1992, Prinme contractor was i nforned
that the sum of $37,905.00 would be wi thheld based upon WHD s
request and suggestion. (GX-N at 1)?

Despite WHD's conclusion in July of 1992, that violations of
DBA and CWHSSA had occurred, Prime Contractor was not formally
charged with any such violations for over two years. The charges
which were nmade are contained in a letter addressed to Prine
Contractor, dated July 27, 1994. (GX-R)

Under the applicable regulations, Prime Contractor had thirty
(30) days within which to object to the charges and request an
evidentiary hearing before the Ofice of Adm nistrative Law Judges.
29 CF.R 8 5.11(b)(2) (1994) Prinme Contractor responded to this
charging letter by filing a tinmely objection and request for
heari ng on August 9, 1994. (GR at 5)

It is apparent that no action was taken on Prinme Contractor’s
request for hearing for over three nonths. As a result, on Novenber
27, 1994, Prime Contractor filed a petition with the Wage Appeal s
Board seeking, inter alia, an order directing the Adm nistrator to
i ssue an “Order of Reference.” (GR at 5)% An “Order of Reference”
is the formal mechani smthrough which the adm nistrator refers DBA
matters to the Ofice of Admnistrative Law Judges for fornal
hearing. 29 CF. R 8 5.11(b)(3) (1994).

?Inaletter dated June 7, 1993, WHD requested additional withholding of paymentsunder the
contracts, bringing the total amount withheld to $71,025.06. (GX-Q) Apparently, this additional
amount was never withheld. During the pre-hearing conference, counsel for the government stated
that the total amount withheld by USDA was $37,905.00. (TR1 at 8)

At the time, the Wage Appeals Board was the tribunal with authority to issue final agency
decisionsunder theDBA and the CWHSSA. See 29 C.F.R. 88 6.8, 6.34(1994). Asof April 17, 1996,
thisauthority hassincebeen delegatedtothe AdminisrativeReview Board (“ARB”). See Secretary’s
Order 2-96 (APR. 17, 1996), 61 Fed. Reg. 1978 (May 3, 1996).
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In an Order dated January 31, 1995, the \Wage Appeals Board
granted the Admnistrator’s mnmotion to dismss the Prinme
Contractor’s petition. In re Copeland Construction Co., WAB Case
No. 94-20 (Jan. 31, 1995). Therein, the Board found that the matter
was not yet “properly before this adm nistrative appellate body.”

Id., slip op. at 4. Nonet hel ess, the Board noted the
Adm nistrator’s delay in issuing both the charging letter and the
“Order of Reference,” and expressed its concern about “...the
del eterious effects of delay in investigating and adj udi cati ng wage
and hour cases....” Id. at 3. Therefore, in addition to di sm ssing
the petition, the Board urged the Adm nistrator “to expeditiously
issue an Order of Reference in this matter.” 1d. at 4.

Anot her two nont hs expired wi thout the i ssuance of an Order of
Ref erence. Rather, on March 28, 1995, WHD sent another charging
letter to Prime Contractor. (GX-S) WHD informed Prine Contractor
that this letter superseded the prior charging letter of July 27,
1994 (GX-S at 1). It also informed Prinme Contractor as to WHD s
finding that there was “reasonable cause to believe that the
viol ations of the [DBA]...constitute a disregard of obligations to
enpl oyees wthin the nmeaning of section 3(a) of the [DBA].” (GX-S
at 2) As a result, WHD indicated that it would seek debarnent of
Prime Contractor, as provided in Section 3(a) of the DBA and the
applicable regulations. See 29 CF.R 8 5.12 (1994). Again, Prine
Contractor filed a witten request for hearing wthin the
prescribed thirty (30) day period. (GR at 6)

Despite this second request for a hearing, no action was taken
by WHD for al nost one year. By way of an Order of Reference dated
February 5, 1996, counsel for the Adm nistrator referred this
matter to the Chief Admnistrative Law Judge, Ofice of
Adm ni strative Law Judges, in Washington, D.C. On March 12, 1996,
then-Acting Chief John M Vittone issued a “Prehearing Oder”
requiring the subm ssion of a pre-hearing statement from counse
for the Departnent of Labor within thirty (30) days, and a response
thereto fromthe Prinme Contractor within an additional twenty (20)
days.

On April 11, 1996, counsel for the Admnistrator filed a
request for a sixty (60) day extension of the pre-hearing
subm ssi on deadline. Therein, it was stated that “the attorney in
this office to which this litigation is assigned is in the western
Pacific, to try a series of OSHA matters; he is not expected back
until late May.” Also on April 11, 1996, Prine Contractor objected
to this request for an extension. By way of an order dated Apri
10, 1996, Judge Vittone granted the Adm nistrator’s request for a
sixty (60) day extension of the filing deadline. The Departnent’s



response to the pre-hearing order was received on July 17, 1996,
and the Prinme Contractor’s response was received on July 11, 1996.

On July 5, 1996, the Prime Contractor filed a “Request to
Expedite Hearing” with the O fice of Admi nistrative Law Judges. In
an order dated July 23, 1996, Judge Vittone granted the Prine
Contractor’s request and referred this matter to the Ofice of
Adm ni strative Law Judge’s regional office in San Francisco for
assignnment. The case was subsequently assigned to the undersigned
Adm ni strative Law Judge on Septenber 17, 1996.

As received in this office the file contained Prinme
Contractor’s “Request for Mtion to Dismss” and a “Request for
Motion for Summary Decision,” both of which were filed on August
26, 1996. Upon review ng these notions, the undersigned found that
nei ther was served upon counsel for the Departnent. As such, the
undersigned i ssued an O der to Show Cause on Septenber 19, 1996,
ordering counsel to show cause as to why the noti ons shoul d not be
granted. The governnent’s response was tinely filed via facsimle
on Cctober 11, 1996. Prinme Contractor’s reply to the governnent’s
response was received on Cctober 23, 1996.

In a Notice dated Novenber 5, 1996, the undersigned inforned
the parties that a live pre-hearing conference woul d be convened on
Decenber 9, 1996. At that tinme, the undersigned would address
several discovery disputes raised by the parties, as well as rule
upon Prime Contractor’s notions. In order to facilitate the pre-
hearing conference, the parties were ordered to submt pre-hearing
statenments, including anong ot her things, the nanmes and addresses
of all wtnesses and an exhibit |ist.

A pre-hearing conference was in fact held on Decenber 9, 1996,
at Long Beach, California. Prime Contractor appeared Pro Se, and
submtted his “Response to A L.J.’s Notice of Prehearing
Conference.” (TR1L 5,6) Although this response conplied with the
undersigned’'s order in nost parts, it did not give the [ast known
address for each i ntended wi tness. Mark Ogden, Esquire, appeared on
behal f of the Adm nistrator. (TR1 at 4) Despite the undersigned s
order, counsel indicated during the conference that he had no pre-
hearing statenent to file at that tinme. (TRL 6-7) Counsel stated
that he woul d rely upon the pre-hearing statenent submtted on June
17, 1996, although said statement did not contain an exhibit |ist
or addresses of witnesses, as required by the undersigned s Notice
of Novenber 5, 1996. (TRl at 6)

During the course of this conference, it becanme apparent that
there was a possibility of settlenment. As such, the undersigned
gave the parties the option of going off the record and conducti ng



a settlenent conference. (TR1 at 8-9) The undersigned did in fact
convene a settlenent conference, which after |engthy discussion,
was unsuccessful. Therefore, the undersigned went back on the
record in the prehearing conference. (TRlL at 11)*

During the remainder of this conference, a schedule for
di scovery was set between the parties. (See generally TRl at 13-53)
Both parties were given a period of ten (10) days to submt
prehearing statements conform ng with the undersi gned’ s Novenber 5,
1996, order. (TRl at 12-13) Wthin the sane ten (10) day peri od,
counsel for the Admi nistrator was to notify the undersi gned whet her
he intended to file a notion for sunmary decision, and Prine
Contractor was to file any anmendnents to his earlier notions for
summary deci sion and/or dismssal. (TRL at 66, 68)

Addi ng the prescribed tinme for filing by mail, these docunents
were due in this office on Decenber 24, 1996. See 29 CF.R 8
18.4(c) (1994) On Decenber 16, 1996, Prinme Contractor tinely filed
an “Anmended Li st of Wtnesses, Show ng Last Known Address,” as wel |
as an “Anended Motion for Summary Judgnent.”

The “Government’s Response to Preheari ng Conference Order” was
filed inthis office on January 10, 1997. No expl anati on was gi ven
as to why the docunent was filed nore than two weeks late, and no
request for an extension of the deadline was ever received or
granted.® Furthernore, although the filing did list the |ast known
addresses of witnesses to be called, there was no discussion as to
whet her the Adm nistrator intended to file a notion for sunmmary
deci sion. Therefore, it was assuned that the Adm ni strator did not
intend to file such a notion.

On January 28, 1997, the undersigned issued a Decision and
Oder Ganting Mtion to Dismiss. It was noted that Prine
Contractor’s notions raised the i ssues of |aches and due process,
bot h based upon the all eged adm ni strative delay in processing this
matter. The undersigned utilized the four factor framewrk set
forth in In re Public Devel opers Corp., WAB Case No. 94-02, at 8

“Insof ar astheundersi gned had conducted settlement di scussionswith both parties, theparties
were given theopportunity toraiseany objectionsthey had to theundersigned continuing asthetrier-
of-factinthismatter. (TR1 at 11-12) Both parties stated that they had no such objection. (TR1 at 12)

*Prime Contractor’ s objection to the untimeliness of thisfiling wasreceived in thisoffice on
January 15, 1997. The Administrator’ s request for an indefinite continuance of the deadlinefor any
response to Prime Contractor’ s objection was filed viafacsimile on January 22, 1997.
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(July 29, 1994),°% and found that Prime Contractor carried his
burden of show ng that he had been prejudiced by the extrenme and
i nexcusable admnistrative delay in bringing this matter to
hearing. Therefore, it was ordered that the matter should be
di smssed with prejudice and that all nonies withheld from prine
Contractor be returned to him

Specifically, the undersigned found that, as a result of the
adm nistrative delay, Prine Contractor would not be afforded an
adm ni strative hearing until June of 1997. This woul d be nore than
five years after the initial investigation, alnost five years from
the date funds were first wthheld, and al nost three years since
the Order of Reference should have been issued. The undersigned
found that this constituted excessive adm ni strative delay. It was
also found that nost of the reasons for the five year delay in
bringing this matter to a hearing were attributable to WHD, the
Adm ni strator, or counsel for the Admnistrator, not Prine
Contractor. The undersigned found that the “reasons” did not excuse
the extensive admnistrative delay in bringing the matter to
hearing. | further found that Prinme Contractor had repeatedly
asserted his rights under the law, as he filed two tinely requests
for a hearing and he alleged that he had been prejudiced by the
wel | -docunented adm nistrative delay. Finally, the undersigned
found that it should be presuned that the extensive delays in this
matter resulted in prejudice to Prinme Contractor and his ability to
def end agai nst the charges.

The Adm nistrator requested review of the January 28, 1997
deci sion, and such request was granted by the Board on March 10,
1997. The Board’s review of the case record indicated unwarranted
delay on the part of the Admnistrator in bringing this matter to
resol ution. On Septenber 25, 1997, an order was issued requiring
the Admi nistrator to provide to the Board and the parties a list of
wi tnesses certified to be available and willing to testify at a
hearing on the nerits of this case. The Adm nistrator responded on
Oct ober 14, 1997, and indicated three avail able w tnesses for a
heari ng: the WHD i nvesti gator and two conpl ai ni ng fornmer enpl oyees,
Mayberry and Patterson.

By Decision and Order of Remand dated Cctober 31, 1997, the
Board affirned in part, reversed in part, and remanded this matter
for proceedings consistent with their decision. The Board found
that the Administrator’s unwarranted delay, conbined wth

®*The four factorsto be considered are: 1) the length of the delay; 2) the reason for the delay;
3) the defendant’ s assertion of his/her rights; and 4) prejudice to the defendant. Public Developers,
at 8.



Copeland’s inability to conduct prehearing discovery with forner
conpl ai ni ng enpl oyees who were not certified to be witnesses at the
heari ng, was prejudicial to Copeland with regardto their clains in
this case. Therefore, the Board barred recovery of their potenti al
cl ai nrs agai nst Copel and, and the Order of Reference with regard to
the clainms of those claimants were dism ssed. Furthernore, the
Board adopted the adm nistrative guidance set out in Public
Devel opers, and remanded the case to this Adm nistrative Law Judge
to first determne after a fact finding hearing if a case agai nst
Copel and can be made. The Board i nstructed that this Adm nistrative
Law Judge can determne after a hearing if Copeland has been
actually prejudiced in his defense on the nerits with regard to the
claims of enployees Patterson and Myberry, and whether such
prejudice is directly attributable to the procedural del ay.

For the reasons stated above, the Board affirnmed in part,
reversed in part, and remanded the case for hearing consistent with
the Decision and Order of Remand. The Board directed that the
adm ni strative proceedi ngs bel ow should be conpleted as soon as
practicable giving full consideration to the interests of the
Conpl ai nant and consonant with the work | oad of the presiding ALJ.
The Admi nistrator was restricted to calling only the certified
Wi t nesses at the hearing on the nerits. Finally, the adm nistrator
was ordered, to the extent possible, to determ ne the probable
anounts of back pay that m ght be owing to Patterson and Mayberry,
and lift the hold, save for such anount, on those funds presently
held by the U S. Departnment of Agriculture (Forest Service),
pursuant to letters sent by Regional WHD O fice on July 10, 1992
and June 7, 1993, and request that such funds be remtted to
Copel and forthw th.

The case file was sent to the Ofice of the Solicitor in San
Franci sco, California. In aletter to San Francisco District Chief
Judge Edward C. Burch, dated February 13, 1998, the Regional
Solicitor forwarded the case file, noting that it was seem ngly
m ssent to that office. A Notice of Hearing and Pre-Hearing O der
was i ssued, scheduling this matter for a formal hearing on June 9,
1998. The formal hearing had to be postponed due to the
under signed’ s nedical status.’ Pursuant to a duly issued Notice of
Continued Hearing and Notice of Conference Call, the above-
captioned matter was called for hearing on July 28, 1998 in the
G en Anderson Federal Building, 501 West Ocean Boul evard, Suite
5150, Long Beach, California. Al parties were given full

"Thedecisioninthismatter hasbeen delayed duetotheillnessof theundersigned’ swife, who
was diagnosed with breast cancer in early January of 1998; as well as recurring medical problems
sustained by the undersigned, requiring life saving surgery on January 22, 1999.
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opportunity to present evidence and argunent. The heari ng conti nued
t hrough July 30, 1998, when it was recessed. The Hearing reconvened
on Septenber 9, 1998, and continued until Septenber 11, 1998, when
it was conpl et ed.

The followi ng exhibits were identified and entered into the
record:

Plaintiff’s exhibits PX1 through PX 30. Contractor’s exhibits
CX 19, CX 93, CX 93A, CX 98 through CX 100, CX 112, and CX 16.

The Contractor’s post hearing brief was tinely filed on
Novenber 10, 1998. Plaintiff’'s Proposed Findings of Fact and
Conclusions of Law was filed Novenber 24, 1998, and Plaintiff’s
post hearing brief was filed on Novenber 24, 1998, after having
been granted two extensions.

| nvesti gati on- Concl usi ons

Fol l owi ng investigation by the Wage and Hour Division, the
Depart ment of Labor found the foll ow ng violations which were not ed
in the Summary of Investigative Findings based on the record as
constituted at the time (PX 29):

Nat ure of Viol ations

Davi s Bacon and rel ated Acts (DBRA)
Failure to pay prevailing wage rates
Failure to pay for all hours worked

Contract Wrk Hours and Safety Standards Act (CWHSSA)
Overtine

Recor dkeepi ng (Section 5.5(a)(3) of Regul ations, 29 CFR Part 5)
I nconpl ete records
Failure to maintain basic payroll records
Failure to submt certified payroll records
Subm ssion of falsified payroll records

| nvesti gati on Fi ndi ngs

Appl i cabl e Wage Deci si on: CA91- 2
Wage Rates Requi red: $25.15 (Trail Contract)
$25.15 (Serrano Confort Station)
Wage Rates All egedly Pai d: Vari ous piece rate per foot
Total Back Wages Conput ed: $71, 025. 06
DBRA: $69, 022. 36



CVWHSSA: $ 2,002.70
Total Nunber of Enpl oyees Under pai d: 7
Back Wages Pai d: 0

Concer ni ng the proposed debarnent, the Regi onal Adm nistrator
of the Wage and Hour Division had found reasonabl e cause to believe
that the violations of the Davis-Bacon Act by Bill J. Copel and,
Prime Contractor, constitute a disregard of obligations to
enpl oyees within the neaning of Section 3(a) of the Act.

| SSUES

The issues presented for resolution by this Court are the
fol | ow ng:

1. Wether or not Respondent failed to conply wth the
applicable prevailing wage rates and failed to pay for all hours
worked in violation of the Davis-Bacon Act an its inplenmenting
regul ations, with respect to M. Mayberry and M. Patterson; and if
not, the extent of the underpaynents.

2. Wether Respondent failed to pay overtinme conpensation at
a rate of not |less than one and one-half tinmes the basic rate of
pay for all hours worked in excess of forty hours per week, in
violation of the CWHSSA i npl enenting regulations, with respect to
M. Mayberry and M. Patterson.

3. Whet her Respondent failed to maintain accurate and conpl ete
payroll and hours records in violation of 29 CF.R 8 5.5 wth
respect to M. Myberry and M. Patterson, including, but not
limted to, the alleged submssions of falsified certified
payrolls.

4. \Whether or not Respondent, and any firm in which he is
known to have a substantial interest, should be debarred, based
upon his disregard of his obligations to his enpl oyees, pursuant to
the provisions of the Davis-Bacon Act and 29 CF. R § 5.12.

5. Pursuant to the Adm nistrative Review Board Decision and
Order of COctober 31, 1997, has Respondent actually been prejudi ced
in his defense of these matters on account of any procedural del ays
caused by the Plaintiff Adm nistrator.

ST1 PULATI ONS

1. Respondent stipulated that he was required to conply with
the Davis-Bacon Act and the Contract Wrk Hours and Safety
St andar ds Act.
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On March 9, 1998, Respondent nmade several clains against the
U. S. Departnment of Labor, which the | determined that | did not
have jurisdiction to hear. To preserve these issues by way of
appeal, they were recited into the record. (TR2 20)

1. Whether or not Respondent’s Constitutional right to due
process of |aw was violated when the United States Forest Service
wi t hhel d paynents for work perfornmed on two federal contracts.

2. If Respondent prevails in the present matter, whether he is
entitled to attorney fees and costs under the Equal Access to
Justice Act.

3. If Respondent prevails in the present matter, whether he is
entitled to interest on the anbunts wi thheld under the two federal
contracts he had with the United States Forest Service.

Trial Testinony

At the hearing, the Departnment of Labor presented testinony of
Davi d Mayberry, John Patterson, David Rel ph, Douglas A Hyde- Sato,
Sandra Goodman and Bri an Taverner.?

Respondent testified on his own behal f, as well as presenting
testi nony of Jonat han Davi d Copel and, Candace Hunphries and R chard
Aspril.

Testinmony of Bill J. Copel and

Respondent stated that he was awarded a contract from the
Uni ted States Forest Service for the construction/reconstruction of
the Santa Ana River Trail on about Septenber 21, 1991, and that Ms.
Peggy Sil berberger was the contracting officer. Wrk began on the
Santa Ana River Trail contract on October 28, 1991. To work on the
contract, Respondent hired Cheryl Mallie as the superintendent and
John Patterson and David Mayberry as |aborers. Ms. Mallie s duties
were to keep records of the hours worked and to pick up and deliver
noney to the laborers. For this work, Ms. Mallie was paid $800. 00
per week.(TR2 125-127) Respondent explained that he had an
arrangenent with Ms. Mallie whereby he gave her a truck and she was
supposed pay him $200.00 for a set period as repaynent. This

8By Decision and Order of Remand dated October 31, 1997, the Administrative Review
Board (the“Board”) restricted the Administrator to calling only the certified witnessesat the hearing
on the merits. The Board identified the certified witnesses asthe WHD investigator, Mr. Mayberry
and Mr. Patterson. Given the Board' s order, the testimony of David Relph, Douglas A. Hyde-Sato
and Brian Taverner will not be considered by this Administrative Law Judge.
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agreenment was not in witing. Respondent also explained that M.
Mal i e was given the privilege of “going in and buyi ng anyt hi ng she
want ed,” and that noney counted towards her salary. (TR2 136-140)
Respondent stated that nost of the checks witten to Cheryl Mllie
were to be divided anongst the nmen. (TR2 148) Various checks were
brought to Respondent’s attention for the purpose of identifying
who they were to and what they were for. (TR2 130-173)

Respondent expl ained that he is an ordai ned Bapti st m nister,
and that the projects were to try to get honel ess and unenpl oyed
peopl e back on their feet. He further explained that M. Myberry
and M. Patterson were honeless.(TR2 175-176) Respondent’s
attention was directed to a docunent referred to as a tool neno
addendum and he explained that it was an agreenent he made wth
the nmen at the beginning of the work that they were not to work
overtinme. It was also agreed that the | aborers were to obtain all
hand tools, the ownership of which would remain wth the
contractor, and the tools would be the responsibility of each
| aborer and woul d be charged to their advanced wages accounts. Wen
the tools were returned, the | aborers would be given a full credit
charged to their accounts, with no deductions for normal wear.
Respondent prepared t hese docunents on Cct ober 20, 1991 and Cct ober
30, 1991. He did not renmenber whether or not he showed these
docunents to the Forest Service. However, he did state that he
showed themto M. Patterson. (TR2 185-188; PX 6)

Respondent stated that he paid M. Patterson the prevailing
wage of $25.15 an hour®, and that he never promsed to pay him
$11, 000. 00 plus a bonus. He also stated that it was not true that
he paid M. Patterson only about $300.00 per week. Respondent paid
M. Patterson in cash, except for a check in the amount of $500. 00
“that he extorted fromne.” Respondent paid M. Patterson in cash
because that is how M. Patterson asked to be paid. Respondent
stated that M. Patterson was al so conpensated as he was allowed to
charge itens t o Respondents account. Respondent fired M. Patterson
on Decenber 20, 1991 because “he was drunk and dirty and snell ed
like a pig and wasn’t working on the job.” He also stated that he
told M. Patterson that he “woul dn’t have anybody working for ne
that was going around behind ny back and making threats to ny
integrity and threats to ny good nanme and destroying ny credit with
the Forest Service.” Respondent stated that he never threatened M.
Patterson. (TR2 189-193)

*The certified payrolls establish that four the first four pay periods, Respondent utilized an
hourly wage of $25.00. (PX 5)
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Wth regards to M. Mayberry, Respondent stated that he was
shown the tool nenp addendum He al so stated that he agreed to pay
M. Mayberry $25.15 per hour, and that he never prom sed to give
M. Mayberry $11, 000. 00 plus a bonus. He further stated that it is
not true that he only paid M. Myberry $300.00 per week.
Respondent al ways paid M. Myberry in cash. Respondent w thheld
i ncome tax, state disability and FICA taxes from both enpl oyees.
Responded al so deducted from M. Mayberry the pre-advanced wages,
whi ch were accunul ated by charging things. Respondent fired M.
Mayberry because he | eft an unattended fire along the forest trail.
He stated that he infornmed the enployees that they were not to
build warm ng fires. (TR2 193-200; PX 6)

Respondent stated that, before he started the Santa Ana Ri ver
Trail project, Forest Service enpl oyees expl ai ned that the contract
was covered under the Davis-Bacon Act, and that he was required to
pay wor kers the applicable prevailing wage. He was tol d that he was
required to pay workers $16.19 per hour, but he stated that this
was over his objection, and $8.96 per hour for fringe benefits.
Respondent’s attention was directed to PX 3, which |isted wages of
$16. 19 per hour and $8. 96. Respondent stated that such anobunts were
| eft blank on the statenment given to himat the end of the pre-work
conf er ence. Respondent’s attention was directed to PX 3, which
purported to |list wage rates of $16.19 and $8.96. (TR2 208-216; PX
3, PX 2) Respondent stated that before he started the Santa Ana
River Trail contract, the Forest Service explained the CWHSSA to
him and infornmed him that he was required to pay overtine to
workers if they worked nore than forty hours in a week. (TR2 216-
218; PX 3)

Respondent stated that the Forest Service explained that,
under the Davis Bacon Act, he was required to submt certified
payrolls to them Respondent expl ained that Ms. Mallie kept records
of the hours the nen worked, and that the total nunber of hours on
the certified payrolls are correct. Respondent indicated that the
certified payrolls did not list the deductions that he felt were
perm tted under the Copel and Act, which were the charges he al | owed
the enployees to nmake with his credit card. Such charges were
deducted fromthe enpl oyees pay, and Respondent kept a | og on the
back of each payroll card. He stated that the enployees agreed to
this arrangenent. (TR2 218-228; PX 5)

Respondent testified to the contents and notations on the tine
cards. He stated that the various entries were made during the week
that the work was perfornmed. Respondent expl ai ned that he agreed to
pay M. Myberry a mni mum of $300.00 per week, as M. Mayberry
needed that amount to pay child care. He explained that, if due to
deductions, M. Myberry’'s pay did not anmount to $300.00, nopney
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woul d be advanced to him Respondent stated that he deducted a
variety of itens fromthe enpl oyees paychecks, so that by the tine
he term nated M. Patterson, he owed Respondent al nost $2, 000. 00
Respondent also stated that the enployees were able to see the
conpleted time cards on Friday, when they woul d be paid. He stated
that he volunteered to give the tinme cards to M. Taverner of the
Forest Service in August of 1992, but that Ms. Goodnan stated that
she did not want them Respondent expl ai ned he would | et them copy
the tinme cards, but he would not |eave them as too many of his
docunents that were left with themwere |ost. (TR2 228-254)

Respondent stated that he was on the job site, on average,
about three tines a week. He stated that M. Dave Rel ph conpl ai ned
to hi mabout the work of M. Patterson and M. Mayberry. Respondent
noted that Pavel Oajdea worked on the Serrano Confort Station
project, but not the Santa Ana River Trail project. However,
Respondent expl ai ned that M. QGaj dea was al ways ri ding with hi mand
they would try to converse in English, and that M. Oajdea would
acconpany him on trips to the Santa Ana River trail project.
Respondent stated that M. Oajdea told him in broken English, that
M. Patterson was not a good worker, and that he was sl eeping on
the job. (TR2 255-264)

Jonat han Davi d Copel and

M. Copeland stated that he is an English instructor at

Foothill H gh School in Tustin, California, and an assistant
basebal | coach at Biola University. He finds the Respondent to be
“very trustworthy” and “very honest.” M. Copeland worked wth

Respondent during sunmmers while he was in high school, and he
“never saw any kind of glinpse that he would be capable of doing
any dishonesty or cheating towards anyone.” M. Copeland also
testified to Respondent’s generosity in helping others. He also
testified that it would be “insane” for anyone to think Respondent
coul d threaten soneone. (TR2 266-270)

On cross-exam nation, M. Copel and stated that he was not sure
whet her he was ever at the Santa Ana River Trail project. (TR2 271-
272)
Candace Hunphri es

Ms. Hunphries stated that she is a secretary for a garage door
conpany. Wth regards to Respondent, she stated that he i s “honest,
truthful and a man of integrity.” M. Hunphries testified as to
Respondent’s history of hel ping out the |l ess fortunate. She never
heard Respondent threaten anyone. (TR2 275-277)
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On cross-exam nation, M. Hunphries stated that she never
wor ked for Respondent’s contracting business. (TR2 277-278)

Ri chard Aspril

M. Aspril stated that he does inspections for the city of San
Bernardino, relating to major public works projects, bridge
bui | di ng, new roads and infrastructure of every type. M. Aspril
has never been a conpliance officer.(TR2 291-296) M. Aspril
stated that he has known Respondent since 1983. They net through
Respondent’ s church, and M. Aspril subsequently becane an enpl oyee
of Respondent. (TR2 at 305-308) M. Aspril explained that part of
his job as a construction inspector in the public works engi neering
departnment is to adm nister contracts. (TR2 308-311)

On cross-examnation, M. Aspril stated that he never
contacted Ms. Goodman, and she never contacted him (TR2 313-314)

Davi d Mayberry

M. Mayberry stated that he began working for Respondent in
Oct ober of 1991 or 1992, at the beginning of the Santa Ana River
Trail job, and that he worked for himuntil February 17, 1992. M.
Mayberry stated that at the tine he was hired, he was unenpl oyed,
but not honel ess. He al so stated that he i nfornmed Respondent of his
subst ance abuse probl emwhen he was hired, but that at the tine, he
had been clean and sober for approximately three years.(TR2 326-
329) M. Mayberry’'s attention was directed to the tool nenos, and
he stated that he had seen pages 282 and 283 before, but that he
had not seen pages 279-281 before. He stated that Respondent never
showed hi mthe pages before, nor did he ever explain the tool and
work regulations. He also stated that he was never told that
clothing, materials or health insurance woul d be charged agai nst
his salary. M. Myberry stated that the agreenent he had wth
Respondent was that the job was to | ast seven nonths, and that he
woul d be paid $11,000.00 for the entire job, and there would be a
bonus if the job was finished earlier. He also stated that he was
getting paid approxi mately $300. 00 per week. (TR2 330-334)

M. Myberry explained that he would get all the tools
together and start out at about 6:00 a.m on the way to go to work.

At the formal hearing, Respondent indicated that he wasgoing to question Mr. Aspril asto
hisopinion onwhat constitutesagood complianceofficer and what the duties of acompliance officer
are in respect to buildings, roads, etc., where federal money is being used. (TR2 290-291) This
Administrative Law Judge found that Mr. Aspril was not qualified to be an expert witness on what
the duties of a compliance officer for the Department of Labor are. (TR2 297-298)
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He further explained that, depending on the area, he woul d spend a
ot of tinme cutting brush, and other days were spent |aying down
the trail itself. M. Myberry's day usually ended around 4: 30 or
5: 00, and he never worked in the dark. M. Mayberry stated that he
never slept, did drugs or drank al cohol on the job. (TR2 335-337)
M. Mayberry indicated that M. Rel ph never conplai ned about the
quality of his work to him He explained that M. Relph put M.
Patterson in charge because he needed soneone of a supervisory
nature to be there when Respondent was not. (TR2 337-338)

M. Mayberry's attention was directed to the tine cards, and
he stated that he had never seen them before. He stated that the
hours on the tine card indicating he worked five hours a day, were
incorrect. He al so stated that he was not aware that Respondent was
chargi ng hi ma cash advance for a health acci dent i nsurance policy.
He al so indicated that he was unaware that Respondent was chargi ng
other itens against his salary. It was M. Mayberry’'s inpression
that the tools belonged to Respondent. He did indicate that
Respondent gave him $300.00 to buy a few things before the job
started, and he believed he would have to repay Respondent for
that. M. Mayberry stated that nunmerous notations on the tine cards
were incorrect, including tinme setting up a tent and tine working
on a vehicle. M. Myberry's attention was directed to a notation
on a tinme card that said that it was observed that M. Myberry
does 90% of the work and that M. Patterson rests, snokes and
dri nks beer on the job. M. Myberry stated that he never saw M.
Patterson drinking or using drugs on the job. M. Myberry stated
that many days he worked over ei ght hours and that Respondent never
told himthat he could not work nore than forty hours in a week.
(TR2 338-362; PX 8)

M. Mayberry expl ained that he was term nated because he had
alittle fire going to nake sonme coffee on the trail. He further
expl ai ned that before he nmade the fire he discussed it with M.
Rel ph, and that there was no probl embecause there was no danger of
fire. M. Myberry stated that he attended the pre-work neeting
with the Forest Service, but that he I eft early and was not present
when the prevailing wage was di scussed. M. Myberry’'s attention
was directed to PX 15, and he explained that he wote that letter
because he had conpl ai ned about the noney he was being paid, and
then he was laid off. He also called M. Rel ph, who informed him
that he was supposed to be paid $25.00 per hour. M. Mayberry then
prepared a docunent setting forth what he should have been paid
based upon his hours worked, and the prevailing wage. He was next
interviewed by Ms. Goodman. M. Mayberry stated that kept a daily
diary of the hours he worked in a notebook, but that he has | ost
the notebook. M. Mayberry was not sure if anyone from the
Depart ment of Labor contacted himin Septenber or October of 1997
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to determine his address and his availability to appear as a
wi tness. (TR2 363-373; PX 15)

M. Myberry stated that d en Copel and, not Jerry Larson, was
his supervisor on the Santa Ana project. He also stated that he
never nmet Jerry Larson. Although he was famliar with the nane of
Pavel Oajdea, M. Myberry stated that he never nmet him M.
Mayberry explained that Respondent cane on the job around once
every two weeks, although there was a tine period when he cane up
two or three days in a two week period. (TR2 373-376)

On cross-exam nation, M. Mayberry’'s attention was directed to
PX 15, and his notation that he was advanced $140. 00, not $300. 00
as he previously testified. (TR2 377-381; PX 15) M. Myberry
i ndi cated that, during the first week on the job, he worked a half
a day and two ten hour days. (TR2 385) He also indicated that he
di d have i ce chests that he purchased on Respondent’ s account. (TR2
386) M. Mayberry stated that he was told by Ms. Mallie, not by
Respondent, that he would get $11,000.00. (TR2 387) M. Mayberry
stated that no one other than Cheryl Mllie saw his notebook
contai ning the hours he worked, and that he used the notebook to
calculate the wages he was owed. He last saw his notebook in
Decenber of 1996. (TR2 393-395; PX 15) M. Mayberry’'s attention was
directed to his April 29, 1992 statenent to Ms. Goodman, in which
he stated that he worked on a notebook that he had since |lost. M.
Mayberry explained that it was actually msplaced, and that he
subsequently found it. He al so explained that, although he kept a
day- by-day history of his work, he only put weekly figures in his
calcul ation submtted to the Forest Service. (TR2 407-411; PX 15)

M. Mayberry stated the only advance he ever received was at
the beginning of the job, and that such advance was offered by
Respondent. He al so stated that the $140. 00 advance was to purchase
wor k shoes. M. Mayberry indicated that he did not have nunerous
suppl i es when the job commenced, and that he was told by Ms. Mallie
that such itens were to by supplied for the job. (TR2 412-415) M.
Mayberry did not have specific recollections of M. Relph
i nspecting the site on Cctober 30, 1991 or Decenber 3, 1991. (TR2
416-424) M. Mayberry explained the amount of trail he and M.
Patterson would clear in one full work day would depend on the
particular terrain. He stated that the nost footage he ever cleared
in one day was al nost 1,000 feet, and the |east anount was around
60 feet. (TR2 425-430)

M. Mayberry's attention was directed to M. Relph’'s diaries,
where M. Relph indicated that there was a problemw th use of a
Bobcat. Wth regards to a claim to Respondent that 700 feet of
trail had been finished, M. Myberry stated that if there was
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sonet hing wong, it was 99. 9%done. M. Mayberry indicated that his
statenment that he worked with M. Patterson until January 30, 1992,
coul d have been wong as he was guessing at the tine he quit. M.
Mayberry clarified that, when he referred to clearing 60 feet in a
day, he was referring to the total acconplished by hinself and M.
Patterson. M. Mayberry stated that Ms. Mallie did not work on the
trail, but that her job was to get supplies. (TR2 435-444; PX 4)

M. Mayberry did not renenber Respondent giving M. Patterson
a check for $500.00. He did not know whether the contractor spent
the noney to have the truck transm ssion fixed. M. Mayberry stated
that there was no trail buil ding machine on the job during the tine
he was there. He al so stated that he took the tent down and brought
it to Respondents house, and that he believed the majority of the
tools were in Ms. Mallie' s trailer. (TR2 450-452) M. Mayberry
stated that he was not told by the Departnent of Labor that he had
ri ghts under any paynent bond. (TR2 457) M. Mayberry stated that
M. Patterson woul d have an occasi onal beer after hours. (TR2 460)

On re-direct exam nation. M. Mayberry stated that Respondent
never asked himto fill out a tinme card. He agreed that he viewed
Ms. Mallie as his supervisor, and that if she gave hima direction,
he assumed it was coming from Respondent. He explained that
Respondent used the Bobcat, and that he was not allowed to run it.
(TR2 471-473)

John Patterson

M. Patterson stated that Respondent hired hi min Septenber or
OCctober of 1991 to put in a trail for the Forest Service. H's
attention was directed to the tool neno, and he stated that he
never saw it while he was working for Respondent, although he did
see the topo map. M. Patterson stated that Respondent never told
him that he was required to pay for his own tools or charge
suppl i es to Respondent’s account. He al so stated that he was never
told that the cost of the chai nsaw was com ng out of his wages. M.
Patterson expl ained that Respondent agreed to pay him $11, 000. 00
for the project, and that he would be paid $300. 00 per week, and
receive the remainder at the end of the project. He also stated
that there would be a bonus if the trail was conpleted early. M.
Patterson expl ained that he was not honel ess when he was hired and
that he was enployed in position which paid on conm ssion. (TR2
474-480; PX 6)

M. Patterson’s attention was directed to the tinme cards,
whi ch he stated he never saw until counsel for the Departnent of
Labor showed themto him He indicated that the time cards were not
accurate reflections of the anount of tinme he worked. Specifically,
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he stated that the first day he worked four to five hours, but
after that, he worked eight to twelve hour days. He expl ai ned t hat
he typically started work at 6:30 or 7:00 and would work unti
sundown, with about forty-five mnutes for lunch. M. Patterson
stated that Respondent did not tell himto work only so many hours
in a day. (TR2 480-484; PX 7) M. Patterson’s attention was
directed to his record of his hours worked and pay received. He
expl ai ned that the exhibit is a photocopy of the records he kept in
hi s notebook. He gave the copy to Ms. Goodnan two or three nonths
after he worked for Respondent. M. Patterson was not sure whether
he still had the notebook, and he stated that the last tinme that he
sawit was in 1996. He stated Ms. Goodman copi ed only the one page.
(TR2 485-490; PX 14)

M. Patterson’s attention was directed to the tinme cards, and
he stated that he was never tol d by Respondent that he had acci dent
and heal th i nsurance, or that he was bei ng charged for the sane. He
stated that he did not know that as of Novenber 1, 1991, that
Respondent believed M. Patterson owed $2, 350. 00. He i ndi cat ed t hat
it was his understandi ng that nothi ng woul d be charged agai nst him
and that he woul d receive a draw every week that he worked. He al so
i ndicated that he had an agreenent with Respondent that he would
get a $300. 00 draw every week, so that M. Patterson could neet his
child support obligations. M. Patterson indicated that, to the
best of his know edge, he worked on the dates the tinme card lists
himas replacing the tent and performng car repairs. However, he
| ater stated that it took five or six hours to put up the tent, and
that he considered that work. M. Patterson stated that he was not
aware that the cost of the tools and supplies were charged agai nst
his salary. M. Patterson reviewed the tinme cards and indicated
what he felt were inaccurate notations. He deni ed drinking heavily
or doing drugs on the job. (TR2 490-504; PX 7)

M. Patterson explained that he kept weekly, not daily,
records of his hours worked in his notebook. He al so expl ai ned t hat
he would report how many feet were conpleted everyday to M.
Mallie. (TR2 505-507) M. Patterson stated that he net wth
Respondent in January of 1992 in San Bernardino, and that
Respondent told himthat “we were shut down from work,” and that
this was the Forest Service' s decision. He denied that Respondent
fired him He also denied that, at the tine, he was drunk with red
eyes. M. Patterson indicated that it was his understandi ng that he
m ght go back to work. He also indicated that at sone ot her point
in time, he contacted Respondent who infornmed hi manother crew was
on the job. M. Patterson stated that he did not know Jerry Larson
or M. Oajdea, although he did state that he saw sone people he
could not identify working with @ en Copel and. (TR2 510-514)
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M. Patterson’ s attention was directed to M. Rel ph’s diaries,
and he stated that he never di scussed whether he was receiving the
proper pay with M. Relph, and that Respondent told him not to
di scuss pay wth anyone. M. Patterson stated that M. Rel ph cane
out to check the work site as many as three or four tines a week,
but there were occasions when he was not there for a whol e week.
M. Patterson stated that Respondent used the Bobcat, and that
neither M. Mayberry or hinself ever used it. He also stated that
Respondent woul d sonetinmes be away fromthe site for a few weeks,
and occasionally he woul d show up once or twice a week. (TR2 515-
520; PX 4)

On cross-examnation, M. Patterson stated that he renenbered
receiving a large manilla envelope in the mail from Respondent,
al t hough he did not renenber signing for it. He did not renenber
what he received, but his |awer, whose nane M. Patterson could
not renmenber, told himnot to worry about it. (TR2 520-524) M.
Patterson stated that he cut firewood, haul ed water and prepared a
fire ring and extensive cooking facilities. He also stated that he
asked Respondent for an advance of $140.00. He further stated that
he expected Respondent to provide housing, as that was part of the
agreement with the Forest Service. M. Patterson’s attention was
directed to M. Relph’s diaries, in which he noted on Cctober 23,
1991, that he thought work would start the next day. M. Patterson
expl ai ned that work conmenced after M. Relph left at 11:30 a.m He
al so explained that he was working on Decenber 3, 1991 when M.
Rel ph cane to i nspect. M. Patterson stated that M. Mayberry woul d
be m staken if he said that they worked together until January 30,
1992, as M. Patterson’s last day was January 3, 1992. M.
Patterson recalled snow around Christmas of 1991, but he stated
that he was able to work anyway as the snow was packed. (TR2 528-
545; PX 4)

M. Patterson stated that Ms. Goodman did not tell himthat
Respondent had a security bond for the paynent of any wages that
m ght have beconme due, although he did state that he knows anyone
who wor ks for the governnent has to be bonded. M. Patterson stated
that Ms. Mallie would confirmthe hours he turned into her. He al so
stated that M. Ogden of the Departnment of Labor contacted himin
Sept enber or October of 1997 concerning the case. (TR2 547-551) M.
Patterson’s attention was directed to a statenment dated My 5,
1992, which M. Patterson stated was prepared by Ms. Goodman and
signed by hinmself. M. Patterson indicated that he was not told by
Ms. Mallie that she woul d be a subcontractor, and that he woul d be
working for her. M. Patterson stated that he did not drink any
beer on the job or at the canpsite. He explained that a sack of
enpty beer cans at the site canme fromcl eani ng up other canp sites,
and that Ms. Mallie wanted the cans for recycling. (TR2 552-559)
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M. Patterson stated that he did not receive sone of the
certified payrolls fromthe Forest Service. He al so stated that he
unsuccessfully applied for unenploynent benefits, and that
Respondent clainmed that he was not an enployee. M. Patterson
stated that he would build anywhere from100 to 1,000 feet of trai
a day, depending on terrain and circunstances. (TR2 559-569)

Sandra Goodnan

Ms. Goodman testified that she is a conpliance officer at the
Wage and Hour Division of the U S. Departnment of Labor. After
describing, in general ternms, her duties as a conpliance officer,
she indicated that she investigated Respondent after being
contacted in April of 1992 by Ms. Sil berberger about problens wth
Respondent. She began her investigation into the Santa Ana proj ect
in May of 1992, and she interviewed M. Patterson, M. Myberry,
Ms. Mallie and M. Ramrez. Al though she did not interview M.
Mal |'i e’ s daughter, she was provided hours Ms. Mallie’ s daughter
wor ked by ot her enpl oyees. M. Goodman determ ned that these were
the only enpl oyees who worked on the Santa Ana project based on
interviews and review of the certified payrolls. M. Goodnan
prepared witness statenents after interview ng the enpl oyees and
requested that the enployees sign the statenments. M. Goodnan
identified M. Patterson’s record of his hours and wages, and she
stated that he provided the record the day she intervi ewed hi m She
also identified M. Mayberry' s record of his hours and wages. Ms.
Goodman stated that she saw the originals of both records, but that
it is not the policy to keep the originals. (TR2 852-871; PX 14, PX
15)

Ms. Goodman stated that she nmet with Respondent two or three
times to discuss the investigation, the first time being in June of
1992. She stated that she asked Respondent to provide her wth
enpl oynent records, but he did not conply. She al so stated that she
never told Respondent that she was too busy to | ook at docunents
t hat he brought to her office. Ms. Goodman expl ai ned t hat she asked
Respondent for W2 fornms and tine cards in June of 1992, but that
they were never provided. She further explained that Respondent
cl ai med he did not have any such docunments. Ms. Goodman’s attention
was directed to the tine cards in evidence, and she stated that the
first time she saw them was in March of 1998, in the office of
counsel for the Departnment of Labor. (TR2 871-875; PX 7)

Ms. Goodman’s attention was directed to the certified payrolls
and the tinme cards, and she stated that while the gross wages of
M. Patterson appear to be the sane, there was a difference in the
net anount paid. Ms. Goodnman explained that, under the Copel and
Act, any deductions that are going to be nmade fromwages need to be
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reflected in the certified payrolls. She added that the certified
payrolls in this case item ze all of the | egal deductions that are
customarily nmade, but the tinme cards reflect other deductions that
were made. Ms. Goodman made simlar observations with regards to
the time cards and certified payrolls relating to M. Mayberry.
(TR2 875-880; PX 5, PX 7, PX 8)

Ms. Goodman’s attention was directed to Respondents tool
menos, which she stated that she first saw in March of 1998. (TR2
880; PX 6) Ms. Goodman stated that, in addition to the certified
payrolls, she al so revi ewed t he cancel ed checks. She expl ai ned t hat
both the certified payrolls and the cancel ed checks were provided
by Ms. Silberberger of the Forest Service.(TR2 881-882; PX 9, PX
10) Ms. Goodman’s attention was directed to her conputation sheet
for M. Mayberry, which she expl ai ned showed the hours he worked,
wages paid and the amounts that were ultimately found due. She
expl ai ned that back wages were based upon the enpl oyees statenent

as to the hours he worked. She further explained that she | ooked at
the hours worked in the week, but that it was necessary to | ook at
daily hours to determne if the enployee worked nore than forty
hours in the week. This is used to determ ne how nuch overtine is
due, and for I|iquidated damages purposes. M. Goodnan based her
cal cul ati ons on an average of nine hours worked a day, which was
related to her by the enployee. Enpl oyees statenents are conpared
to the witten docunentation for conparison. (TR2 883-886; PX 12)

Upon questioni ng by the undersigned, Ms. Goodman stated that
M. Myberry did not show her a notebook whi ch contained his hours
wor ked and wages paid, nor would she have made a copy of it. She
also stated that if M. Patterson had other information in his
not ebook whi ch she saw, she woul d have copied it. (TR2 886-887) M.
Goodman’ s attention was directed to her conmputation sheet for M.
Patterson. She explained that he nethodology for conputing his
wages were the sane as for M. Myberry. (TR2 887-888; PX 13) Ms.
Goodman prepared a sunmmary of unpai d wages on April 9, 1998, which
total ed $21, 766. 10 for bot h enpl oyees. She prepared a prior sumary
in 1992, but updated it to make it nore legible, and to delete
addi tional enployees who are no longer part of the case. M.
Goodman stated that she provided the Respondent wth the
conmput ati on sheets and sunmmary in June or July of 1992. She stated
that Respondent was given the opportunity to provide additiona
information, but, to the best of her know edge, he did not. (TR2
888-891; PX 11, PX 12)
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Ms. Goodman stated that her investigation was conpleted in
July of 1992, at which tinme she submitted it to her supervisor for
review. Ms. Goodman re-opened the case file in Septenber of 1992,
when she received a call from the Forest Service explaining that
there were concerns with regards to the Serrano Confort Station
project. She stated that M. Aspril did not contact her with
respect to either the Serrano Confort Station project or the Santa
Ana project. She also stated that she did not interview M. QOaj dea
in connection with her investigation into the Serrano Confort
Station project. Ms. Goodnman stated that Respondent did not direct
her to contact either M. Aspril or M. Oajdea in regards to her
investigation into the Santa Ana project. M. Goodnman expl ai ned
that since Respondent was not satisfied with the investigation

continuing on the first contract, she felt that it did not make
sense for her to attenpt any nore contacts. Thus, her supervisor,
M. Taverner, tried to resolve both investigations. M. Goodman
concluded her investigation in My of 1993, and she sent her
findings to M. Taverner. (TR2 891-905)

On cross-exam nation, Ms. Goodman produced a notation for June
15, 1992, which indicated that she net with Respondent, but that he
did not provide records as requested. She indicated that she did
not believe that there were any conversations prior to M.
Si | berberger’s April 13, 1992 tel ephone call concerni ng Davi s- Bacon
violations. (TR2 909-913; CX 112) M. Goodnman’s attention was
directed to an October 6, 1992 letter to M. Taverner from
Respondents former counsel. She agreed that the letter stated that
they woul d be happy to provide any nore records or tinme sheets if
asked. She al so agreed that the tone of the letter did not indicate
an intention to keep any records or tinme cards from M. Taverner.
(TR2 913-916; PX 25)

Ms. Goodman stated that she first saw the certified payrolls
on April 29, 1992, when she reviewed material from M.
Si | berberger. She al so i ndi cated that she saw Respondent s annot at ed
docunents in one of her neetings with counsel for the Departnent of
Labor. (TR2 925-926) Ms. Goodman indicated that she did not give
Respondent credit for nmonies withheld for state and federal taxes
or social security because the certified payrolls did not appear to
be correct. She further explained that if the certified payrolls
appear to be falsified, she conputes back wages, and it is the
enpl oyer’ s obligation to neet all the | egal deductions he needs to
make on any back wages conputed. Ms. Goodman stated that she has
never had the W2 forns. She also stated that she did not recall
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receiving a request from Respondent to provide any information in
her case file. She further stated that such a request would be
handl ed by M. Taverner. (TR2 930-933)

Ms. Goodman stated that the Wage and Hour Division does not
have jurisdiction to enforce any of the regul ati ons under FAR She
i ndi cated that at sonme point early in her investigation she m ght
have tol d Respondent that the investigation should be over in three

weeks. Ms. Goodman indicated that she did not know anyt hi ng about
the MIller Bond Act. (TR2 941-945) Ms. Goodman did not recal
Respondent ever conplaining to her about |ost checks. She denied
telling Respondent on June 15, 1992 to | eave his evidence because
she did not have tinme to look at it.(TR2 948) M. Goodman was
informed by Ms. Mallie that she had daily notes of the hours she
wor ked, but Ms. CGoodman stated that she never received the notes.
She expl ai ned that Ms. Mallie becanme unl ocateabl e shortly after the
initiation of the investigation. (TR2 951-952)

Ms. Goodman explained that she credited the amounts the
enpl oyees stated they received either in cash or via check. She
al so explained that the wage rate that she applied was the rate
listed at Area 2, Goup 1 in the contract. (TR2 954-961; PX 2) M.
Goodman i ndicated that she did not give Respondent credit to M.
Patterson for $140.00 in prepaid wages he testified to receiving.
(TR2 967) Ms. Goodman expl ai ned t hat she had cli matol ogi cal reports
provi ded by Respondent, but she determ ned that they did not bear
any inpact on the hours that the enployees clainmed they worked.
(TR2 971) She indicated that, to the best of her know edge, the
Wage and Hour Division has not |ost any materials, evidence, checks
or affidavits. (TR2 973)

Ms. Goodman expl ai ned that she consulted with M. Relph as to
whet her work had progressed during the tinme the enpl oyees cl ai ned
to have worked, in order to determne if the hours were accurate.
Ms. Goodman indi cated that she did not believe that the Davis-Bacon
Act requires | aborers to buy their own tools. (TR2 1024-1031) She
al so indicated that she did not review the docunents at CX 98 as
part of her investigation. Ms. Goodman expl ai ned that there was no
supporting evidence that the paynents listed on the certified
payrolls were actually made. (TR2 1036-1038) Ms. Goodman stated
t hat she based her findings on the record of hours worked provided
by the enpl oyees, and on informati on and evi dence provi ded by the
Forest Service. (TR2 1042-1044)
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On re-direct exam nation, Ms. Goodnman stated that, at the tine
of her investigation, she was not provided tine cards, and she was
unawar e t hat there were deductions fromthe worker’s pay for tools.
(TR2 1045-1046) She also stated that Respondent was provided an
opportunity to provide any information to di spute her findings, but
he provi ded no i nformation. (TR2 1046-1052) Ms. Goodman st ated t hat
Respondent expl ained to her that he considered the anpbunts he paid
for tools to be wages. (TR2 1052-1055) On re-cross exam nation, Ms.
Goodman indicated that she believed she understands what
constitutes a pre-paid advance wage to an enpl oyee. (TR2 1059)

Bill J. Copel and

Respondent stated that his petition to the Wage Appeal s Board
was to obtain a ruling on the issue of the wage determ nation,
al though he also sought an order of reference. (TR2 1200)
Respondent stated that he gave the Forest Service copies of his
annot at ed docunents, which he described as “pre-paynent of wages.”
He explained that he did not describe the deductions on the
certified payrolls because he considered that information
confidential, as the enployees were nenbers of his church. (TR2
1201-1205; CX 19)

Respondent stated that the enpl oyees did not begin work until
Cctober 28, 1991, as they spent three days setting up canp. He
stated that he provided the noney for all the itens the enpl oyees
were purchasing, except for food. He also stated that, as the
enpl oyees did not have transportation, it was a benefit for themto
have the canp. Respondent explained that no one was watching the
enpl oyees on many days, and they had the freedomto begin and end
their day whenever they felt like it. (TR2 1211-1216) Respondent
expl ai ned that he began using the trail bl azer on Decenber 16, 1991.
At the end of the first week, Respondent acconplished three
t housand feet of finished trail. On Decenber 21, 1991, Respondent
termnated M. Patterson for falsifying hours and for other habits
which he could not continue to allow. On January 2, 1992,
Respondent found that the canp had been abandoned since Decenber
19, 1991. (TR2 1216-1219) Respondent stated that his progress
paynment nunber four was seized by M. Silberberger on March 4,
1992, one day after the first conplaints were made to the Forest
Service. He explained that he received no cooperation from M.
Qgden. He also testified as to his inability to subpoena w t nesses
and obtain answers to interrogatories. (TR2 1221-1227) Respondent
term nated M. Mayberry the week ending on February 21, 1992.

After the clainms were nmade, Respondent went to M. Crane’'s

office at the Forest Service on March 24, 1992, and he brought al
files, annotated certified payrolls, checks and payroll cards. He

25



indicated that no credit was given for governnment w thhol dings or
advanced wages. Respondent explained that when M. Sil berberger
handed t he case over to the Departnent of Labor, she included many
of Respondents checks, which he has not seen since. He explained
this was why he no longer would |eave his docunents with the
governnment. Around June 15, 1992, Respondent had an appoi nt ment
with Ms. Goodman to go over his tax and payroll records, with the
under standing he would be given tinme to explain his records and
that the records would not | eave his sight. Respondent waited for
Ms. Goodman, and she eventually told himto | eave the records, as
she did not have the tinme to go over them Respondent would not
| eave the records because he was not given the chance to explain
how he kept the records. The contracts were term nated on Sept enber
18, 1992, and his bond conpany was conpelled to conplete both
projects. (TR2 1227-1232)

As a result of the proceedings against him Respondents
property was foreclosed on him he was forced to sell his tools and
equi prent, and he now lives on a snmall estate as a groundskeeper in
exchange for his room and board. (TR 1232-1234) Respondent
testified that he gave original checks, which would verify the
state and federal taxes he paid, to Ms. Sil berberger. (TR2 1237; CX
16) 11

Di scussi on _and Concl usi ons

Legal Standard

In order to determ ne the i ssue of underpaynent in this case,
this Court nust consider the principles enunerated by the U S
Suprene Court in Anderson v. M. Clenens Pottery Co., 328 U. S. 680
(1946) .

Under the principles set forth by the Suprenme Court, an
enpl oyee who seeks to recover unpaid wages “has the burden of
proving that he performed work for which he was not properly
conpensated.” 328 U. S. at 687. However, this burden is not intended
to be “an inpossible hurdle.” 1d. Indeed, “where the enployer’s
records are inaccurate or inadequate and the enpl oyee cannot offer
convincing substitutes, ... the solution is not to penalize the
enpl oyee by denying him any recovery on the ground that he is
unabl e to prove the precise extent of unconpensated work.” 1d. In

"Counsel for the Department of Labor stipulated that Respondent filed the tax returns, and
that he wrote checksthat were cashed. Counsel further stipul ated that, to the extent that the amounts
on the certified payrolls do not exceed the amounts that he has paid, Respondent should get credit
for those amounts. (TR2 1239-1241)
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such circunstances, an enpl oyee neets his burden “if he proves that
he has ‘in fact performed work for which he was inproperly
conpensated and if he produces sufficient evidence to show the
anount and extent of that work as a matter of just and reasonable
inference.’” 1d.

The enpl oyer then has the burden to denonstrate the precise
nunber of hours worked or to present evidence sufficient to negate
“the reasonableness of the inference to be drawn from the
enpl oyee’ s evidence.” 328 U S. at 688. In the absence of such a
showi ng, the court “may then award damages to the enpl oyee, even
t hough the result be only approxi mate.” Id.

Thus, as the Ninth Grcuit recognized in Brock v. Seto, 790
F.2d 1446, 1448 (1986), M. Cenens Pottery | eaves no doubt that an
award of back wages will not be barred for inprecision where it
arises from the enployer’'s failure to keep records. ”
Furthernmore, M. C enens Pottery provides specific guidance on the
responsibilities of the trier of fact: “Unless the enployer can
provi de accurate estimates [of hours worked], it is the duty of the
trier of facts to draw whatever reasonabl e inferences can be drawn
fromthe enpl oyees’ evidence. ...” 328 U. S at 693.

D scussi on

This interesting case raises multiple issues which are
presented by contradictory evidence. Conplainant avers that the
enpl oyees have been under pai d. Respondent deni es under paynent and
al l eges that the enpl oyees have been overpaid. The parties are in
conpl ete disagreenent and look to this Court for acceptance of
their respective positions.

In order to determ ne where the truth exists in the facts of
this case, this Court has reviewed the entire record with the
transcri pt and has carefully exam ned each exhi bit. The findi ngs of
fact and conclusions of |aw are based upon ny observation of the
conduct and deneanor of the w tnesses who testified before ne at
t he hearing and upon ny analysis of the entire record, briefs and
argunments of parties and consi deration of applicable regulations,
statutes and case |l aw. Pollution Control Construction Conpany, WAB
Case 88-6 (April 27, 1990).

Ms. Sandra Goodnman, the wage and hour conpliance officer who
conducted the investigation in this case, appeared at the hearing
and testified as to the nethodol ogy used in her conputations. M.
Goodman stated that the cal culations she nade for each enpl oyee
were based on enpl oyee interviews and records of hours and wages
kept by M. Patterson and M. Mayberry. (TR2 852-871; PX 14, PX 15)
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She al so reviewed the certified payrolls and cancel ed checks. (TR2
881-882; PX 9, PX 10) Ms. Goodnman expl ai ned that she al so consul ted
with M. Relph as to whether work had progressed during the tine
t he enpl oyees clainmed to have worked, in order to determne if the
hours were accurate. (TR2 1024-1031) She indicated that she did not
review the time cards, as they were not provided to her. (TR2 871-
875; PX 7) Ms. Goodman indicated that she did not give Respondent
credit for nonies withheld for state and federal taxes or social
security because the certified payrolls did not appear to be
correct. (TR2 930-933) As Ms. Goodman relied on the statenents and
records of M. Patterson and M. Mayberry, | find that her
conputations relating to wages owed to M. Patterson and M.
Mayberry are not supported by the record. Having |listened to the
testi nony given and observed t he deneanor of the witnesses, | find
that the testinmony of the enployees is not credible. Both M.
Patterson and M. Mayberry gave evasive and conbative testinony,
and | noted nunerous inconsistencies which call their testinony
into question. | also find that their testinony conflicts with that
of M. Copeland, who |I find to be a highly credible, eager and
forthright w tness, and whose testinony did not waiver in the face
of probing questioning by counsel for the Departnment of Labor.

Both M. WMayberry and M. Patterson clained that they kept
track of their hours in notebooks. However, both enpl oyees cl ai ned
to have | ost the notebooks prior to the hearing. (TR2 407-411, 485-
490) Although I note that enpl oyees are not required to keep such
records, | find that the testinony of the enpl oyees with respect to
t hese not ebooks rai ses questions concerning their credibility. For
i nstance, M. Patterson stated that he provi ded t he not ebook to Ms.
Goodman, and she only copied one page out of it. (TR2 485-490; PX
14) However, M. Goodman stated that if M. Patterson had other
i nformati on in the notebook she saw, she woul d have copied it. (TR2
886-887) At the hearing, M. Mayberry' s attention was directed to
his April 29, 1992 statenent to Ms. Goodman, in which he stated
that he worked on a notebook that he had since |lost. M. Myberry
expl ained that it was actually m spl aced, and that he subsequently
found it, only to lose it again in Decenber of 1996. (TR2 393- 395,
407-411; PX 15)

| also find that the amount of hours clained by M. Patterson
and M. Mayberry is not supported by the diary reports of M.
Rel ph. M. Mayberry explained that he would start out for work at
about 6:00 a.m, and usually worked until around 4:30 or 5:00 p. m
(TR2 335-337) He al so expl ai ned that the anmount of trail he and M.
Patterson would clear in one full day woul d depend on the terrain.
He stated that the nost he cleared in one day was al nost 1,000
feet, and the | east was around 60 feet. (TR2 425-430) M. Patterson
testified that he started work at 6:30 or 7:00 a.m, and he worked
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until sundown. (TR2 480-484) He also testified that he would build
anywhere from 100 to 1,000 feet of trail a day, depending on
terrain and circunstances. (TR2 559-569) Despite these clains of
ten to twelve hour days, M. Relph’s diaries indicate little
progress in the work. In an entry dated Decenber 3, 1991, M. Rel ph
noted that twenty percent of the tinme was used, but only ten
percent of the work was conpl eted. (PX 4) On Decenber 11, 1991, M.
Rel ph noted that twenty-four percent of the tinme was used, but only
el even percent of the work was conpleted. (PX 4) It was not until
March 4, 1992 that M. Rel ph noted that the work was on schedul e,
as sixty-two percent of the tinme was used and seventy percent of
the work was conpleted. (PX 4) Respondent testified that he began
using a trail bl azi ng machi ne on Decenber 16, 1991, and this is what
allowed himto catch up wth the work. (TR2 1216-1219)

M. Mayberry's credibility is further called into question
given the fact that he, along with Cheryl Mallie, signed letters
dated March 9, 1992 and March 12, 1992 requesting wages due for
wor k done on the Santa Ana project. (PX 15, PX 16) In the March 12,
1992 letter, Ms. Mallie indicated that she was not pai d Davi s-Bacon
wages. However, at the formal hearing, M. Mayberry stated that Ms.
Mallie did not work on the trail, but that her job was to get
supplies. (TR2 435-444) The certified payrolls showthat Ms. Mallie
was identified as a “superintendant” and not a | aborer. (PX 5)

There were nunerous other inconsistencies in the testinony of
M. Patterson and M. Myberry which call into question their
credibility, and their assertion as to the nunber of hours they
wor ked. M. Patterson deni ed drinking heavily or doing drugs on the
job, and he also stated that he did not drink any beer on the job
or at the canpsite. He explained that a sack of enpty beer cans at
the site cane from cleaning up other sites, and that Ms. Mallie
want ed the cans for recycling. (TR2 490-504, 552-559) Although M.
Mayberry stated that he never saw M. Patterson drinking or doing
drugs on the job, he also stated that M. Patterson would have an
occasi onal beer after hours. (TR2 338-362, 460)

I find that M. Patterson and M. Mayberry were not credible
wi tnesses, and that they provided inflated estinmates of hours
worked to Ms. Goodman. Consequently, the conputations nmade by Ms.
Goodman are based upon figures that do not accurately reflect the
actual hours worked by M. Patterson and M. Mayberry. Instead, |
find and conclude that the certified payrolls accurately reflect
the nunber of hours worked by the enployees, and they also
establish that the enployees were paid the prevailing wage of
$25. 15, as set out in CGeneral Wage Decision No. CA91-2. (PX 2, PX
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5)12 However, the issue still remains as to whether the deductions
made by Respondent are proper, an issue which | shall now resol ve.

| pause to note that the conpl ai nant contends that Respondents
time cards “are bogus efforts to conceal Respondent’s viol ative pay
practices and to show, in a contorted fashion, purported Davis-
Bacon and CWHSSA conpliance.” (Conplainant’s Brief at 25) However,
I find that Respondent credibly explained why he failed to produce
the time cards when originally requested. Respondent expl ai ned t hat
when he went to M. Crane’s office at the Forest Service on March
24, 1992, he brought all his files, annotated certified payrolls,
checks and payroll cards. He further explained that when M.
Si | ber berger handed the case over to the Departnent of Labor, she
i ncl uded many of his checks, which he has not seen since. Because
of this, Respondent becane apprehensive about | eaving docunments
with the Departnent of Labor. Around June 15, 1992, Respondent had
an appointnment with Ms. Goodman to go over his records. He waited
for Ms. Goodman, who eventually told himto | eave the records, as
she did not have tine to go over them Respondent would not |eave
the records because he was not given the chance to explain how he
kept the records. (TR2 1227-1232) | find Respondents expl anation to
be credible, especially in light of the fact that he provided the
same explanation at the previous hearing on Decenber 9, 1996. (TR
31) Moreover, the Cctober 6, 1992 letter to M. Taverner from
Respondent’ s fornmer counsel indicates Respondents willingness to
resubmt pay records and weekly tinesheets if requested. (PX 25)
For these reasons, the undersigned will not drawthe inference that
the tinme cards are “‘after the fact records’ concocted by the
Respondent to support his schene to viol ate the Davi s-Bacon Act and
Contract Work Hours and Safety Standards Act,” as suggested by
conpl ainant. (Conplainant’s Brief at 19)

Payrol | deductions perm ssi bl e pursuant to the Davi s-Bacon Act
are set forth at 29 C. F.R 83.5. Respondent explained that he
all owed Both M. Patterson and M. Mayberry to charge itens to his
account, and that such charges woul d subsequently be deducted from
their pay as pre-advanced wages. (TR2 189-200) Respondent expl ai ned
that he kept track of such charges on the back of each payroll
card, and that the enpl oyees agreed to this arrangenent. (TR2 218-

2Although Respondent challenged the appropriateness of the wage determination, such
challengeis not timely. Challenges to the accuracy of a Davis-Bacon wage determination must be
made prior to the contract award. Rite L andscape Construction Co. Inc., WAB 83-3 (October 18,
1983) TheWage AppealsBoard, by decision dated January 31, 1995, noted that Respondent alleged
to havediscussed with the contracting officer, at apre-job conference, conformance of an additional
work classification and rate, but failed to further pursue modification of the wage determination as
required by regulation at 29 C.F.R. 5.5(a)(1)(v)(A).
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228; PX 5) He further explained that he did not describe the
deductions on the certified payrolls because he considered that
information confidential, as the enployees were nenbers of his
church. (TR2 1201-1205) Respondent did include deductions nmade for
tax purposes on the certified payrolls. (PX 5)

Respondent prepared a “Tool and Wrk Regul ati on Menp” dated
Cctober 20, 1991. (PX 6) The neno states that worknmen and
supervisors “may mnmake purchases of tools, work clothing, [and]
safety equipnent on a prepaynent of wage basis.” A “Tool Meno
Adendunt dated Cctober 30, 1991, states as follows (PX 6):

Wiile |aborers are to obtain all hand tools, the
ownership of these tools will remain wth the contractor.
Tools wi Il becone the responsibility of each | aborer, and
wi |l be charged to his advanced wage account. \Wen tools
are returned |aborers will be given the full credit
charged to their accounts with no deductions for norma
wear. Any tools danmaged beyond repair, stolen or | ost
will remain charged to advanced wage or prepaid of wage
account .

I find that Respondent’s deductions of taxes, as listed on the
certified payrolls, was proper pursuant to Section 3.5(a).?®
However, | also find that the remaining deductions nade by
Respondent were not proper under Section 3.5, and therefore,
Respondent has failed to pay all wages owing to M. Patterson and
M. Mayberry. Both M. Patterson and M. Myberry denied ever
seei ng Respondents tool nenos. (TR2 330-334; 474-480) Respondent
stated that he did show the nenbos to the enpl oyees. (TR2 185-188;
193-200) Even if the enpl oyees did see and agree to the contents of
the tool nenos, that fact woul d not make perm ssi bl e the deducti ons
made by Respondent. Section 3.5(k) allows for:

Any deduction for the cost of safety equi pment of nom nal
val ue purchased by the enpl oyee as his own property for
his personal protection in his work, such as safety
shoes, safety glasses, safety gloves, and hard hats, if
such equi pnment is not required by Iaw to be furni shed by
the enployer, if such deduction is not violative of the
Fair Labor Standards Act or prohibited by other law, if
t he cost on which the deduction is based does not exceed

BThat section allows for “Any deduction made in compliance with the requirements of
Federal, State, or local law, such as Federal or State withholding income taxes and Federal social
security taxes.” 29 C.F.R. §3.5(a)
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the actual cost to the enployer where the equipnment is
purchased from him and does not include any direct or
indirect nonetary return to the enployer where the
equi pnent is purchased froma third person, and if the
deduction is either

(1) Vol untary consented to by the enployee in witing and
in advance of the period in which the work is to be done
and such consent is not a condition either for the
obt ai ning of enploynent or its continuance; or

(2)Provided for in a bona fide collective bargaining
agreenent between the contractor or subcontractor and
representatives of its enpl oyees.

Respondent deduct ed $300. 00 and $440.00 fromM. Patterson and M.
Mayberry respectively, during the pay period ending Novenber 1,
1991. (PX 7, PX 8) Respondent noted on the time cards that the
deducted earnings were used to purchase d oves, shoes, socks

protective jackets and rain gear. (PX 7, PX 8) However, such
deductions are not proper because, pursuant to Section 3.5(k) (1)
they were not voluntary consented to by the enpl oyees in witing.
Respondents tool nenos were not signed by either M. Patterson or
M. Mayberry, and Respondent provided no other witing signed by
t he enpl oyees which covered the issue of deductions.

Furthernmore, with regards to the tool nenos, there is no
provision in Section 3.5 which allows for the deduction from an
enpl oyees pay the cost of tools needed to performthe requirenents
of the contract. Thus, deductions made by Respondent for the
purposes outlined in his tool nenpbs are not authorized, and M.
Patterson and M. Mayberry are entitled to nonies deducted for
t hese purposes. Respondent al so deducted $2,150.00 from both M.
Patterson and M. Mayberry for accident and heal th i nsurance. *® (PX
7, PX 8) Although there is a dispute as to whether the enpl oyees
asked Respondent to purchase insurance or were aware that such
i nsurance would be charged against their account, it is not
necessary to resolve this dispute. Section 3.5(d) allows for such
deductions only if they are: (1) voluntary consented to by the
enpl oyee in witing, or (2) provided for in a bona fide collective
bar gai ni ng agreenent. 29 C.F.R 83.5(d)(1)(2)(i)(ii). As Respondent

“Section 3.5(k)(2) is not applicable, as the employees were not subject to a collective
bargaining agreement.

Thetime cards submitted by Respondent indicate that he later credited both employeesfor
$2,150.00 when the insurance was canceled. (PX 7, PX 8)
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submtted no witing in which the enployees consented to such a
deduction, and as the enployees are not subject to a collective
bar gai ni ng agreenent, the deduction is not authorized under the
regul ati ons.

Respondent argues t hat deducti ons made were for advanced wages
paid to enpl oyees. Section 3.5(b) allows:

Any deduction of suns previously paid to the enpl oyee as
a bona fide prepaynent of wages when such prepaynent is

made w t hout di scount or interest. A bona fide prepaynent of wages
is considered to have been made only when cash or its equival ent
has been advanced to the person enpl oyed in such manner as to give
hi m conpl ete freedom of disposition of the advanced funds.

29 CF.R 83.5(b) I find that the advanced wages clained by
Respondent are not a bona fide prepaymment of wages, as the cash
advanced to the enpl oyees was necesitat ed by Respondents deducti ons
for purposes not authorized by the regul ations.

It has been previously determ ned that the certified payrolls
accurately reflect the nunber of hours worked by t he enpl oyees, and
that they also establish that the enployees were paid the
prevailing wage of $25.15. However, as Respondent nmade i nproper
deductions fromthey pay of M. Patterson and M. Mayberry, it nust
be determ ned how much noney is owed to the two enployees. To
arrive at the appropriate figure, I will use the certified payrolls
and time cards to determ ne the nunber of hours worked by M.
Patterson and M. Mayberry, and to determ ne t he wages ear ned based
on the prevailing wage rate. Respondent will be credited for the
taxes paid on behalf of the two enpl oyees, as such deductions are
proper pursuant to Section 3.5(a). Finally, the difference between
actual wages paid and the wages due will equal the anmbunt owed to
the enpl oyees. Consequently, | find that M. Patterson is owed
wages of $963.90 and M. Mayberry is owed wages of $2,987. 10,
conputed as fol |l ows:

John Patterson

Week Hour s Wage Tot al Taxes Cash Wages
Endi ng Worked | Rate'® Due Pai d Pai d Oned

*The certified payrolls establish that for the first four pay periods, Respondent utilized an
hourly wage of $25.00. Asthe prevailing wagerate for the Santa Anaproject was $25.15, thewages
owed Mr. Patterson and Mr. Mayberry will be based on the prevailing wage of $25.15. (PX 5)

33



11/1/91 24 25.15 | 603. 60 175. 90 300. 00 127.70
11/ 8/ 91 24 25.15 |603. 60 175. 90 300. 00 127.70
11/15/91 |24 25.15 |603. 60 175. 90 190. 00 237.70
11/22/91 |24 25.15 | 603. 60 175. 90 340. 00 87.70
12/ 6/ 91 24 25.15 |603. 60 175. 90 300. 00 127.70
12/ 13/91 |24 25.15 |603. 60 175. 90 300. 00 127.70
12/ 20/ 91 |24 25.15 |603. 60 175. 90 300. 00 127.70
12/ 27/91 | No

Vor k
1/ 3/ 92 No

Vor k
1/ 10/ 92 Fired
Subt ot al s 4,225.20 1,231.30 2,030.00 963.90
Less Severance Pay 500. 00
Total s 463. 90

Davi d Mayberry

Week Hour s Wage Tot al Taxes Cash Wages
Endi ng Wr ked Rat e Due Pai d Pai d Oned
11/1/91 24 25.15 603. 60 55.90 300. 00 247.70
11/ 8/ 91 24 25.15 603. 60 55.90 340. 00 207.70
11/15/91 |24 25.15 603. 60 55.90 200. 00 347.70
11/22/91 |24 25.15 603. 60 55.90 380. 00 167.70
12/ 6/ 91 24 25.15 603. 60 55.90 300. 00 247.70
12/ 13/91 |24 25.15 603. 60 55. 00 300. 00 248. 60
12/ 20/91 |24 25.15 603. 60 55. 00 300. 00 248. 60
12/ 27/91 | No Work
1/ 3/ 92 No Wor k
1/ 10/ 92 40 25.15 1006. 00 |87.01 500. 00 418. 99

34




1/ 17/ 92 24 25.15 603. 60 55. 00 300. 00 248. 60
1/ 24/ 92 No Wrk

1/ 31/ 92 40 25.15 1006. 00 |87.01 700. 00 218. 99
2/ 7192 No Wrk

2/ 14/ 92 No Wrk

2/ 21/ 92 24 25.15 603. 60 55. 00 163. 78 384. 82
2/ 28/ 92 Fired

Total s 7,444.40 673.52 3,783.78 2,987.10

Debar nent

In this proceeding, conplainant has
Bill J. Copeland, Prime Contractor. Conplainant argues that it is
establ i shed that Respondent failed to pay prevailing wage rates
because he “systematically under-reported the hours worked by his
enpl oyees and nmade inperm ssible deductions from their wages.”
(Conplainant’s Brief at 31) It is also argued that it 1is
est abl i shed that Respondent filed false certified payrolls because
he “failed to show all hours worked by his enpl oyees in a work week
on the certified payrolls and because the Respondent failed to show
the actual wages paid to enployees by failing to include all
anounts deducted from the enployee’'s wages on the certified
payrolls.” (l1d.) Conplainant concludes that Respondent’s actions
evi dence a flagrant disregard of his obligations to his enpl oyees
contrary to the provisions of 29 CF. R 85.12, and therefore,
Respondent shoul d be debarr ed.

request ed debarnent of

Regulation 29 C.F.R 85.12 sets forth debarnent proceedi ngs
regardi ng viol ations of the Davis-Bacon Act and rel ated acts.
Section 5.12(a)(2) in pertinent part provides that:

In cases arising under contracts covered by the Davi s-Bacon

Act, the Adm nistrator shall transmt to the Conptroller Cenera
the names of the contractors or subcontractors and their
responsi ble officers, if any (and any firms in which the

contractors or subcontractors are known to have an interest), who
have been found to have di sregarded their obligations to enpl oyees,
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and the recommendation of the Secretary of Labor or authorized
representative regarding debarnment. The Conptroller General wll
distribute a list to all Federal agencies giving the nanes of such
ineligible person or firms, who shall be ineligible to be awarded
any contract or subcontract of the United States or the District of
Col unmbia and any contract or subcontract subject to the | abor
standard provisions of the statutes listed in 85. 1.

Based on ny review of the entire record in this case, | find
Bill J. Copeland, Prinme Contractor, has disregarded his obligation
to enployees. By nmaking deductions that were not authorized
pursuant to Section 3.5 in the wages owed to M. Patterson and M.
Mayberry, Respondent failed to pay his enpl oyees the wages to which
they were entitled. Furthernore, in the signed certified payrol
subm tted by Respondent, he attested that no deductions were nade
either directly or indirectly fromthe full wages earned by the
enpl oyees, other than perm ssible deductions pursuant to 29 C. F.R
Part 3. It is indicated on the back of the certified payrolls that
deducti ons made in accordance with regul ati ons are to be descri bed
in the blank space provided. However, Respondent did not describe
the deductions he had made. The undersigned does not doubt the
sincerity of Respondents explanation that he failed to list the
deducti ons because he consi dered such matters confidential, as the
enpl oyees were nenbers of his church. However, that fact does not
excuse Respondent from conmplying wth the record keeping
requi renents of the Act.

Accordi ngly, based upon the entirety of the record, | find
that Respondent made deductions from the enpl oyees pay that were
not authorized under the regulations, resulting in an under paynent
of wages to the enployees, and he failed to report the deductions
made on the certified payrolls. Thus, Respondent shoul d be debarred
fromreceiving government contracts under the Act for a period of
t hree years.

Prej udi ce

In its Decision and Order of Remand dated Cctober 31, 1997,
the ARB adopted the adm nistrative gui dance set out in The Matter
of Public Devel opers Corp. (PDC), WAB Case No. 94-02 (July 29,
1994), and remanded the case to the undersigned to first determ ne
after a fact finding hearing if a case agai nst Respondent can be
made. This Admi nistrative | aw Judge could then determne after a

hearing if Respondent has been actually prejudiced in his defense
on the nerits with regard to the cl ains of enpl oyees Patterson and
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Mayberry, and whether such prejudice is directly attributable to
t he procedural del ay.

In PDC, the ARB proceeded to analyze the issue of |aches
according to the franework set forth in TomRob, Inc., WAB Case No.
94-03 (June 21, 1994)' and the guidance set forth in J. Slotnik
Conmpany, WAB Case No. 80-05 (Mar. 22, 1983). PDC at 8. The ARB
went on to state that “[b] efore addressi ng whet her an enpl oyer has
denonstrat ed actual prejudi ce or whet her a presunption of prejudice
shoul d apply in the circunstances of a particular case, an ALJ nust
first address the nerits of the case.” Id. at 11. The ARB expl ai ned
that by deciding the case on the nerits before noving on to the
i ssue of prejudice, “the need to determ ne whet her an enpl oyer has
been prejudiced in its ability to present a defense is |limted to
those violations as to which the ALJ has determ ned that DOL has
established a prinma facie case which has not been rebutted by the
enpl oyer.” 1d. The ARB further explained that the “requirenent that
an ALJ address the nerits of a case, fully setting forth the
findings of fact and conclusions of law on nerits issues, wll
permt the Board to revi ew appropriately both the nerits i ssues and
the issue of prejudice. Id. at 12. This Adm nistrative Law Judge
has already set forth his findings of fact and concl usions of |aw
on the nmerits of this case, and | know turn to the issue of
prej udi ce.

The first three factors to be consi dered when addressing the
issue of prejudice due to admnistrative delay were thoroughly
di scussed in the undersigned s Decision and Oder G anting Mtion
to Dismss, issued on January 28, 1997. | wll now sumrarize and
update those findings before addressing the fourth factor,
prejudi ce to the defendant.

Length of the Del ay

The Wage and Hour Division s investigation of Respondent was
initiated in March of 1992. By July of 1992, the Wage and Hour
Di vision concluded that violations had occurred, warranting the
wi t hhol ding of funds otherwi se due to Respondent. However, the

YTheanalytical framework involves the weighing of four factorsto determineif aperson’s
due process rights have been violated because of adelay in holding ahearing in acivil proceeding.
The four factors to be considered are: 1) the length of the delay; 2) the reason for the delay; 3) the
defendant’ s assertion of her/hisright to a hearing; and 4) prejudice to the defendants. PDC at 8.
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formal charging letter was not issued by the Adm nistrator until
July 27, 1994, nearly two and one-half years after initiation of
the investigation, and nore than two years after the initial
wi t hhol di ng of funds.

On August 9, 1994, Respondent filed a tinely objection to the
charging letter, and as permtted, also requested a formal hearing
before the O fice of Adm nistrative Law Judges. In this regard, the
appl i cabl e regul ati ons provi de:

(3) Upon receipt of a tinmely request for a hearing, the
Adm nistrator shall refer the case to the Chief
Adm ni strative Law Judge by Order of Reference .

29 CF.R 85 .11(a)(3) (enphasis added). Despite this express
mandate fromthe Secretary of Labor to issue an Order of Reference
“upon receipt” of a request for a hearing, the Admnistrator did
not hi ng upon recei pt of Respondent’s request. Having received no
Order of Reference, Respondent petitioned the Wage Appeal s Board
for an order directing the Adm nistrator to refer the case to the
OALJ. On January 31, 1995, the Board found that the petition was
not properly before it and therefore dism ssed the sane. However,
t he Board expressly urged the Adm nistrator to “expeditiously issue
an Order of Reference in this matter.” In re Copel and Construction
Co., WAB Case No. 94-20 (January 31, 1995). Despite the
aforenentioned regulation from the Secretary, and despite the
Board's urging, no Oder of Reference was forthcom ng. |nstead,
after an additional two nonths had elapsed, the adm nistrator
i ssued a superceding charging letter on March 28, 1995, which
included the sanction of debarnment. Again, Respondent tinely
requested referral to the OALJ for a formal hearing. Upon receiving
this second request, the Adm nistrator again failed to heed the
Secretary’s mandate that an Order of Reference be issued. Al nost a
year transpired before the Admnistrator issued an Oder of
Ref erence on February 5, 1996.

Upon referral to the OALJ, Judge Vittone issued a prehearing
order, requiring the Adm nistrator to file a prehearing statenent
withinthirty days. Counsel for the Adm ni strator waited for al nost
the entire period, and then at the expiration thereof, requested an
additional two nonths to conply with the order. The request was
granted over Respondent’s objection. This matter was assigned to
t he undersi gned on Septenber 17, 1996, and a prehearing conference
was held on Decenber 9, 1996. At such time, counsel for the
Adm ni strator informed the undersigned that his client would be
unable to proceed to trial until June 1, 1997, at the earliest.
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On January 28, 1997, the undersigned issued a Decision and
Order dismssing the claim due to prejudice resulting from the
adm nistrative delay. The Admnistrator sought review of that
Decision and Order, and by Decision and Oder of Remand dated
Oct ober 31, 1997, the Board affirned in part, reversed in part, and
remanded the case for further decision. The Board dism ssed the
claims of all enployees except M. Patterson and M. Mayberry.
However, the Board remanded the case for a formal hearing, so that
findings of fact could be made, and it coul d be determ ned whet her
Respondent was prejudiced due to the procedural del ay.

The Board attenpted to send its Decision and the case file to
the Adm nistrative Law Judge in San Francisco, but due to an
out dat ed address, the file was delivered to the Ofice of Wrker’s
Conpensation Prograns. It sat there until being shipped of to the
Ofice of the Regional Solicitor in Los Angeles. The file was then
sent to the Ofice of Solicitor in San Francisco. The file was
finally received by the undersigned on February 23, 1998, and the
formal hearing began on July 28, 1998.

Thus, Respondent was not afforded a formal hearing until July
of 1998. This was nore than six years after the initial
investigation and the date funds were first w thheld, and al nost
four years since the Order of Reference should have been i ssued.
The undersigned finds t hat this constitutes excessi ve
adm ni strative del ay.

Reasons for the Del ay

In the Administrator’s Response to the Order to Show Cause,
counsel delineated eight specific reasons for the delays
experienced in this matter. The mgjority of the Admnistrator’s
stated reasons address delay in the investigatory process, prior to
i ssuance of the initial charging letter. These reasons incl uded:

(1) several neetings were held between the VWHD and the
contractor in an effort to reach an informal resolution;

(2) the contractor had two separate contracts and several of
the contractor’s enpl oyees submtted late clains to the WHD (e.g.
August 1992, by d en Copel and, the contractor’s grandson);

(3) the contractor was gi ven several extensions of tinme within
which he promsed to provide relevant docunents, such as
wi thhol ding records, but the time periods expired absent
conpl i ance;
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(4) resolution efforts with the contractor’s |awer over a
peri od of several nonths;

(5) conputational difficulties between the USDA and the
bondi ng conpany;

(6) resolution efforts were conducted between the WHD and a
congressional Menber. A period during which other efforts were
suspended,;

(7) the contractor changed his mailing address wthout
notifying the WHD

The reasons given did serve to explain why there was at | east
some delay in the investigatory process. However, the undersigned
found that such reasons did not adequately explain why it took nore
than two years to issue a charging letter. The undersigned also
found that the reasons for the delay were not largely due to the
conduct of the contractor.

The Admi nistrator also failed to gi ve any adequat e expl anati on
for the one and one-half vyears delay between the tinme the
contractor first requested a formal hearing before the OALJ and t he
time the Adm nistrator issued an Oder of Reference. The
Adm ni strator pointed to the fact that “the contractor filed an
i nappropriate petition with the wong forum causing a suspension
of efforts pending the issuance of a decision.” However, this
excuse did not explain why no action was taken on Prine
Contractor’s request for a hearing prior to his petition to the
WAB. Furthernore, the delay could have been avoided if the
Adm ni strator had nerely issued an Order of Reference, rendering
the Prime Contractor’s petition noot.

Even after the i ssuance of the Board s decision on January 31,
1995, the Adm nistrator failed to issue an Order of Reference
Instead, a new charging letter was i ssued on March 28, 1995. Prine
Contractor again tinely requested a hearing before the OALJ, but an
Order of Reference was not issued until February 5, 1996. The
Adm ni strator provided no explanation for this del ay.

Respondents Assertion of Hs Rght to a Hearing

There i s no dispute that at all tines, Respondent has asserted
his rights under the DBA and its inplenenting regulations.
Respondent has filed two requests for a hearing, both of which were
tinmely under the regulations. The undersigned noted Respondent’s
eagerness to schedule a hearing and present his case at the pre-
hearing conference on Decenber 9, 1996. Furthernore, at all tines
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since this matter was finally referred to the OALJ, Respondent has
alleged that he has been prejudiced by the well-docunented
adm ni strative delay. As such, the undersigned finds that the
Respondent has repeatedly asserted his rights under the |aw.

Prejudi ce to the Respondent

I find that Respondent has been actually prejudiced in his
defense on the nerits with regard to the clains of M. Patterson
and M. Mayberry, and that such prejudice is directly attributable
to the procedural delay. Respondents ability to present a defense
on the nerits has been severely hanpered by the unavailability of
Cheryl Mallie to testify at the hearing. Ms. Goodman testified that
Ms. Mallie was a “transitory person”, and she becane “unl ocat eabl e
not too long after the initiation of the investigation.” (TR2 952)

Respondent testified that he hired M. Mllie as the
superintendent on the Santa Ana project, and that her duties were
to keep records of the hours worked and to pick up and deliver
noney to the [aborers. Ms. Mallie was paid $800.00 per week. (TR2
125-127) Respondent also testified that he had an arrangenent with
Ms. Mallie whereby he gave her a truck and she was supposed to pay
hi m $200.00 for a set period as repaynent. He further testified
that Ms. Mallie was given the privilege of “going in and buying
anyt hing she wanted,” and that noney counted towards her sal ary.
(TR2 136-140) Respondent expl ai ned that nost of the checks witten
to Cheryl Mallie were to be divided anongst the nmen. (TR2 148)

Both M. Myberry and M. Patterson testified that they had
agreenents wi th Respondent whereby they would be paid $11, 000. 00
for the entire job, and there would be a bonus if the job was
finished early. M. Patterson also stated that part of the
agreenent was that he woul d be paid $300. 00 per week.(TR2 330-334;
474-480) However, M. Mayberry stated that he was told by M.
Mal lie, not by Respondent, that he would get $11,000.00 for his
work on the project. (TR2 387) M. Myberry indicated that he
viewed Ms. Mallie as his supervisor, and that if she gave him a
direction, he assuned that it was com ng fromRespondent. (TR2 471-
473)

I find that Ms. Mallie’'s absence fromthe formal hearing was
extrenmely prejudicial to Respondent, with regards to the clai ns of
M. Myberry and M. Patterson. Ms. Mallie's testinony would be
crucial in resolving the issues faced by this Admnistrative Law
Judge. Respondent and bot h enpl oyees agreed that Ms. Mallie was the
supervi sor of the Santa Ana project, and that one of her duties was
to keep records of the hours worked by enpl oyees. Because of her
unavail ability, Respondent was not allowed to question Ms. Mallie
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with regards to the accuracy of the hours submtted by M. Mayberry
and M. Patterson. M. Myberry testified that Ms. Mallie was the
only person to see his notebook which contained the hours he
wor ked. (TR2 393-395) As M. Mayberry stated that he last saw his
not ebook in Decenber of 1996, Ms. Mallie’'s testinony as to the
exi stence and contents of this notebook would be enlightening.
Simlarly, M. Mllie's testinony would be relevant as M.
Patterson stated that she would confirm the hours he turned into
her. (TR2 547-551) Furthernore, M. Goodman indicated that M.
Mallie's witten statenent referred to the fact that she had
records that showed the hours she and other workers worked. M.
Goodman stated that such records were never received, and that Ms.
Mal | i e becane unl ocat eable. (TR2 951-952) As Respondent was unabl e
to question Ms. Mallie with regards to the hours worked by the
enpl oyees, | find that he has been prejudiced in his ability to
present his defense.

| also find that the wunavailability of M. Millie has
prej udi ced Respondent with respect to other facts at issue in this
case. In the Decision and Order of Remand dated Cctober 31, 1997,
the Board noted that there were inconsistencies between
Respondent’s comrents and the enployee’s sworn statenents.
Specifically, the Board noted statenments which pertained to the
nmet hod of conpensation being |inked to work product indices up to
a specified amount rather than an hourly wage as set forth in the
Forest Service contract.

The testinony of Ms. Mallie would be critical to this issue.
Respondent stated that he paid both M. Patterson and M. Mayberry
the prevailing wage of $25.15 an hour, and he denied that he
prom sed to pay those enpl oyees $11, 000. 00 plus a bonus. (TR2 189-
200) Respondents denial is in contradiction to the testinony of
both M. Mayberry and M. Patterson, as they both testified that
t hey woul d be paid $11, 000.00 for their work on the project. (TR2
330-334; 474-480) However, M. Mayberry testified that he was told
by Ms. Mallie, not by Respondent, that he woul d be paid $11, 000. 00.
(TR2 387) He also indicated that he viewed Ms. Millie as his
supervisor, and that if she gave hima direction, he assuned it was
com ng from Respondent. (TR2 471-473) Thus, given Respondents
denial and M. Mayberry's testinony regarding M. Millie's
assertion that he would be paid a lunp sum | find that Respondent
has been prejudi ced because Ms. Mallie’ s unavailability forecl oses
on the opportunity to fully investigate the allegation that an
agreenent to pay a |lunp sum was nade.

The wunavailability of M. Mllie has also prejudiced

Respondent with regards to the issue of deductions nmade by
Respondent. Although | find no Fraudulent intent on behalf of
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Respondent, through a series of poor bookkeepi ng and adm ni strati ve
practices, he created a confusing paynent schene. Respondent
testified that he paid both enpl oyees the prevailing wage of $25. 15
per hour. He explained that as both enployees were out in the
m ddl e of the woods, had no bank accounts and did not have the
equi pnent to start working, he allowed themto charge itens to his
account. Respondent considered such charges to be advanced wages,
whi ch he woul d subsequently deduct against later earnings. (TR2
193-200) He explained that he did not |ist the deductions on the
certified payrolls because he considered that information

confidential, as the enployees were nenbers of his church. (TR2
1201- 1205) Respondent did, however, keep a | og on the back of each
payroll card, listing the deductions nade. He stated that the
enpl oyees agreed to this arrangenent. (TR2 218-228)

As Ms. Mallie' s duties included keeping records of the hours
wor ked by enpl oyees and payi ng the enpl oyees from checks i ssued by
Respondent, | find that her testinmony would be critical to
under st andi ng the deducti ons nade by Respondent. Ms. Mallie would
be able to testify as to whether the wages received by the
enpl oyees corresponded wi th the nunber of hours they worked. Thus,
she woul d al so be able to testify as to any deducti ons taken out of
t he enpl oyees pay.

This issue also ties in with the issue of whether the
enpl oyees nethod of conpensation was linked to work product
i ndi ces, rather than the prevailing hourly wage. Both M. Patterson
and M. Myberry stated that Respondent agreed to pay them
$11, 000. 00 for the project, and that they woul d be paid $300. 00 per
week. (TR2 330-334; 474-480) The records of paynents submtted by
M. Patterson and M. Mayberry reflect that they were generally
pai d $300. 00 per week. (PX 14, PX 15) Thus, the records of the two
enpl oyees do not reflect the amount of deductions that Respondent
hi nsel f has adm tted that he nade.

For the above-stated reasons, | find that Respondent has been
prejudi ced by the unavailability of Ms. Mallie to testify in this
matter. As Ms. Mallie was responsible for keeping track of the
hours worked by the enployees and for disbursing paynents, her
testinony woul d be enlightening with regards the issues raised in
this matter. Respondents inability to examine Ms. Mallie has deni ed
himthe opportunity to adequately present his defense. |I note that
the Board, in its Decision and Order of Remand dated October 31,
1997, barred recovery of M. Millie’ s potential claim against
Respondent .
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The Board held that the Administrator’s unwarranted del ay,
conbined wth Respondent’s inability to conduct prehearing
di scovery with former conpl ai ni ng enpl oyees who were not certified
to be witnesses at the hearing, was prejudicial to Respondent with
regard to her claim in this case. | find that the prejudice
suf fered by Respondent because of the unavailability of Ms. Mallie
is directly attributable to the well-docunented procedural delay,
as Ms. Mallie becane unl ocat eabl e subsequent to the initiation of
the investigation.

| also find that the absence of M. Sil berberger prejudiced
Respondent in his defense on the nerits with regards to the O ains
of M. Patterson and M. Myberry. M. Copeland stated that
attenpted, unsuccessfully, to subpoena Ms. Silberberger on four
separate occasions.® (TR2 89-90) Counsel for the Departnent of
Labor explained that M. Silberberger retired from the United
States Forest Service. (TR2 90) She al so explained that she had a
few conversations wth an attorney for the Departnment of
Agriculture, and she was told that because Ms. Silberberger is a
retired federal enployee, he could not conpel her to attend the
hearing. (TR2 91)

Al though | have already determ ned t hat Respondents chal |l enge
to the appropriateness of the wage determnation is untinely, M.
Sil berberger’s testinony is relevant to other issues presented in
this case. Respondent credibly testified that he had turned over
numer ous docunents, including checks, to Ms. Sil berberger, and that
when she turned over the case to the Departnent of Labor, she
i ncl uded many of Respondents checks. Respondent stated that he has
not seen these checks since Ms. Silberberger turned them over to
t he Departnment of Labor. He expl ained that he was reluctant to turn
any nore docunents over to the Departnment of Labor after this
point. (TR2 1227-1232)

Ms. Silberberger’'s testinony would be relevant because
Respondent testified that he refused to |eave records with M.
Goodman because she did not have tine to go over themw th hi mwhen
he was present. Ms. Goodman denied telling Respondent to | eave his
records because she did not have tinme to look at it. (TR2 948) As
counsel for the Departnment of Labor argues that Respondent’s tine

Respondent sent subpoenas to the United States Forest Servicein San Dimas, and in San
Bernardino, where the office wasrelocated. (TR2 89-90) He also stated that he spoke with Mr. Jim
Andrews, an attorney for the United State Forest Service, in order to get Ms. Silberberger’ s address
so that he could subpoena her. Respondent was told that such information could not be provided.
(TR2 93-94)
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cards “are bogus efforts to conceal Respondents’ violative pay
practices ...".

I find that M. Silberberger’s testinmony would serve to
establish the validity of Respondents stated reluctance to turn
over his records. | also find that the prejudice suffered by
Respondent based upon Ms. Sil berberger’s unavailability to testify
is directly attributable to the procedural delay, as M.
Sil berberger retired fromthe United States Forest Service in the
Spring of 1994, subsequent to the investigation of Respondent.

Respondent has also been prejudiced in his defense on the
merits with regard to the clains of M. Patterson and M. Myberry
due to the death of M. Pavel 0Oajdea. Respondent explained that,
al t hough M. Caj dea worked on the Serrano Confort Station project,
M. Oajdea was always riding with himand acconpani ed himon trips
to the Santa Ana River Trail project. Respondent stated that M.
Oajdea told himthat M. Patterson was not a good worker, and that
he was sl eeping on the job. (TR2 258-264) M. (Caj dea passed away on
Novenber 11, 1994. (PX 30)

I find that M. Oajdea’ s testinony would have been rel evant
and probative as it would go to the issue of the nunber of hours
wor ked by the enployees, and thus, the anmount of wages they were
due. Counsel for the Department of Labor finds it suspect that M.
Oaj dea communi cated hi s observati ons to Respondent given that M.
Oaj dea di d not speak English. (Brief at 33-34) However, Respondent
testified that M. Oajdea made his statements in “broken English.”
(TR2 260) As Respondent testified that M. QOaj dea had been working
for himfor twenty years, this Adm nistrative Law Judge does not
find it unbelievable that M. Cajdea would be able to adequately
communi cate with Respondent. As M. Oaj dea passed away on Novenber
11, 1994, | find that the prejudice suffered by Respondent due to
his unavailability is due to the well-docunented procedural del ay
inthis matter.

Concl usi on

Based upon the foregoi ng anal ysis, the undersigned finds that
Respondent has carried his burden of show ng that he has been
prejudiced in his defense on the nerits with regards to the clains
of M. Patterson and M. Mayberry, and that such prejudice is
directly attributable to the well-docunented procedural delay in
this matter. Therefore it is found that the matter should be
dismi ssed with prejudice, and that all nonies wthheld from
Respondent be returned to him

ORDER
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I T IS HEREBY ORDERED

1. The Order of Reference dated February 5, 1996, charging
Respondent with violations of the Davis-Bacon Act, the Contract
Wrk Hours and Safety Standards Act, and the inplenenting
regul ations, is dismssed with prejudice; and

2. The U. S. Departnent of Labor, Wage and Hour Division, shall
secure the return to Respondent of all nonies withheld by the U S.
Departnment of Agriculture, nonies which were otherw se due
Respondent under the subject contracts.

Entered this __ day of March, 1999, at Long Beach, California.

Samuel J. Smth
Adm ni strative Law Judge

SJS:
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